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ABSTRACT—What prompts Congress to act? Theories abound about party politics, (over)reaction to crisis, enduring coalitions, and the “strange bedfellows” of electoral politics. This Article builds on and departs from these preexisting theories to argue that the legislative process—beginning, middle, and end—is in an important sense random, that coalitions that develop to advocate for specific legislative outcomes are temporary, and that a primary driver of legislation is large and small exogenous shocks of a large variety. These “punctuated coalitions”—a neologism we draw from evolutionary theory—require an external event, such as a scandal, a crisis, an election, or the variability of personnel. But when these events occur, temporary coalitions and anti-coalitions coalesce around policy entrepreneurs to push for legislative outcomes that draw on preexisting intellectual currents, but also strongly reshape them. To demonstrate this theory, this Article surveys the sweep of financial legislation in the long 20th century, beginning with the Federal Reserve Act of 1913 and ending with Dodd-Frank Act of 2010. The Article argues that the study of legislation must in fact be the study of the intersection of intellectual and political history. By analyzing financial legislation through the prism of punctuated coalitions, we see not the logic of a grand design, but organized reactions to randomness. The theory also tells us much about current debates about the institutional design of administrative agencies, the stickiness of legislative priorities, and the intellectual incoherence of many legislative reform proposals. The theory also informs a more accurate view of legislative reform generally. Rather than awaiting a major crisis, financial reformers of all stripes should prepare their ideas for the exogenous shock, preferably with an institutional ally within the administrative state. 



[bookmark: _Toc535942124]introduction
What prompts Congress to legislate? When party politics coincide with geographic priorities or in response to special interests without countervailing opponents, an explanation based on electoral incentives can provide the complete answer.[footnoteRef:2] The harder question arises when legislation reaches across interest groups and geographic divides. Changes to systems, in other words, not just changes to programs.  [2:  There is an extensive literature in political science on what motivates congressional action, building on Douglas Arnold’s seminal work, R. DOUGLAS ARNOLD, THE LOGIC OF CONGRESSIONAL ACTION (1990). For an overview of this and related literatures, see Keith Whittington, “The Place of Congress in the Constitutional Order,” 40 HARV. J. L. & PUB. POL'Y 573 (2017).  ] 

Despite a variety of sophisticated efforts from diverse disciplines, ranging from economics, political science, history, and law, we lack a good theory of the architecture of congressional action. Some theories point to the enduring coalitions of strange political bedfellows—libertarians and evangelical Christians in favor of the deregulation of education,[footnoteRef:3] civil rights activists and large banks in favor of barriers to entry for financial entrepreneurs.[footnoteRef:4] Others have argued that major legislation is invariably driven by a panicked overreaction to crisis.[footnoteRef:5] The panic of 1907 leads to the passage of the Federal Reserve Act of 1913;[footnoteRef:6] the Santa Barbara oil spill in 1969 leads to the Clean Air Act of 1970.[footnoteRef:7] [3:  See, e.g., Paul A. Alarcón, “Recognizing and Regulating Home Schooling in California: Balancing Parental and State Interests in Education,” 13 CHAPMAN L. REV. 391 (2010) ]  [4:  See Part I.B, infra. ]  [5:  See Part I.C., infra. ]  [6:  The best overview of the Panic of 1907 is Robert F. Bruner & Sean D. Carr, THE PANIC OF 1907: LESSONS LEARNED FROM THE MARKET'S PERFECT STORM (2009)]  [7:  For a contemporaneous account of the spill and its political repercussions, see Robert Easton, Black Tide: The Santa Barbara Oil Spill and Its Consequences (1972)] 

This Article argues that a theory of legislative action should focus not on a unifying view of political incentives, but how coalitions are activated in favor of or in opposition to specific legislative processes and outcomes. And in focusing on those temporary, punctuated coalitions, we learn five basic principles about the logic of legislation.
[bookmark: _Hlk517100]First, policy entrepreneurs of all stripes—those who build organization around ideas, those who build the ideas themselves, those who spread those ideas inside the corridors of power, and those entrepreneurs within those corridors—are constantly contributing to intellectual currents.[footnoteRef:8] This process of idea generation is not “active rather than reactive,” as has been argued elsewhere, but both active and reactive,[footnoteRef:9] responding to dynamics partly endogenous to social, political, and economic forces. Policy entrepreneurs seek to ascertain and shape the zeitgeist. But this is true only partially. Policy entrepreneurs, in the way we use the term, are also constantly generating proposals within their expertise, at times shaped by outside events, at times indifferent to those events. [8:  There is a vast literature on policy entrepreneurship as a broad category, well summarized in David E. Pozen, “We Are All Entrepreneurs Now,” 43 WAKE FOREST L. REV. 283, 300-305 (describing the ubiquity of a term that retains some conceptual haziness). The iconic work on agenda setting and policy entrepreneurship remains JOHN W. KINGDON, AGENDAS, ALTERNATIVES, AND PUBLIC POLICIES 182-83 (Updated 2d ed. 2010). For its description in the context of financial legislation, see Roberta Romano, “The Sarbanes-Oxley Act and the Making of Quack Corporate Governance,” 114 YALE L. J. 1521, 1568-1571 (2005) (describing how policy entrepreneurship as the impetus for legislative attention to the corporate governance provisions in the Sarbanes-Oxley Act that had generated a “lack of interest . . . shown by legislators during the floor debate”). For a historical treatment of policy entrepreneurs in legislative action in securities legislation, see PAUL G. MAHONEY, WASTING A CRISIS: WHY SECURITIES REGULATION FAILS 149-151 (2015) (arguing that “policy entrepreneurs” were responsible for the “market failure” hypothesis in generating much of the content of the securities acts in the 21st century). ]  [9:  See Pozen supra note XX, quoting Roger H. Davidson & Walter J. Oleszek, Congress and Its Members 259 (7th ed. 2000) (quoting in turn David E. Price, Who Makes the Laws? Creativity and Power in Senate Committees 297 (1972))] 

Second, exogenous events trigger legislative reactions. Crises can function as this exogenous event, as scholars such as Roberta Romano, Paul Mahoney, and others have observed.[footnoteRef:10] But the class of events that trigger—or fail to trigger—legislative outcomes are much more varied than crises. They include recessions,[footnoteRef:11] public[footnoteRef:12] and private[footnoteRef:13] scandals, close elections,[footnoteRef:14] or the appointment of Administrator A over Administrator B. [footnoteRef:15]  [10:  See part I.B, infra ]  [11:  The 1990-1991 recession, 1992 election, and 103d Congress gaveled into session in 1993 provide an interesting example of randomness here. The economy was in recession for just eight months from 1990-1991, see NBER Business Cycle Dating Committee - March 1991, “NBER Business Cycle Dating Committee Determines that Recession Ended in March 1991,” December 22, 1992. But the economy and economic uncertainty dominated the 1992 election in a fractured election that gave the winning candidate, Governor Bill Clinton of Arkansas, only 43% of the popular vote. For a contemporaneous account of how much economics dominated the candidates’ strategies, see JACK W. GERMOND AND JULES WITCOVER, MAD AS HELL: REVOLT AT THE BALLOT BOX, 1992. Even so, the 103rd Congress elected in 1992 did not produce a number of economic legislation. Besides passing an omnibus budget, the Family and Medical Leave Act, and NAFTA implementation legislation, most of the legislation from that session focused on crime. For more on the 103rd Congress in relation to the 1992 election and the Clinton Administration, see STEVE KORNACKI, THE RED AND THE BLUE: THE 1990S AND THE BIRTH OF POLITICAL TRIBALISM 233-250 (2018)]  [12:  Watergate is the great impetus behind a burst of legislation around disclosure and campaign finance, see JOHN A. LAWRENCE, THE CLASS OF ’74: CONGRESS AFTER WATERGATE AND THE ROOTS OF PARTISANSHIP (2018). But the Clinton impeachment—only the second such act in U.S. history—did not. SEE KEN GORMLEY, THE DEATH OF AMERICAN VIRTUE: CLINTON VS. STARR (2010).]  [13:  The best example of private scandal driving legislation remains the Sarbanes-Oxley Act as an reaction to corporate accounting scandals, see Romano supra note XX. But the legislative response to JP Morgan Chase’s spectacular losses from a rogue trader in London—the so-called London Whale—produced a substantial congressional investigation but no legislative response. See U.S. Senate Permanent Subcomittee on Investigations, “JP Morgan Chase Whale Trades: A Case History of Derivatives Risks and Abuses,” March 15, 2013.  ]  [14:  After close elections in 2000 and 2016, Republicans pushed major tax policy legislation, see the Economic Growth and Tax Relief Reconciliation Act of 2001, 115 Stat. 38 (2001) and the Tax Cuts and Jobs Act, 131 Stat. 2054 (2017). But close elections in 1992, as mentioned supra note XX did not produce the same legislative burst. ]  [15:  Barack Obama’s election in 2008 over John McCain may not have been a close election, but his first appointment of Daniel Tarullo to the Federal Reserve’s Board of Governors was hardly foreordained. Even so, Tarullo became “arguably the most important non-chair Governor in the history of the modern Federal Reserve System,” PETER CONTI-BROWN, THE POWER AND INDEPENDENCE OF THE FEDERAL RESERVE 74 (2016) and “the most powerful man in banking,” Ryan Tracy and Emily Glazer, “The Most Powerful Man in Banking,” WALL ST. J., May 31, 2016. The number of political appointments with prominent reputations but little to show for their government service is, on the other hand, very long.  ] 

These events are effectively random, in two important ways. First, there is no effective mechanism of ex ante prediction of the depth and scope of these exogenous events. And second, even when there is some effective attempt at forecast—a market reaction, for example—the likelihood that a specific exogenous event will have legislative salience or not is unknowable (compare the legislative events that occurred or didn’t in the footnotes of the previous paragraph). The temptation to put a narrative on random events—the “narrative fallacy”—is ubiquitous, but an understanding of how these events shape legislation must not lose sight of the randomness of legislative triggers and legislative processes.[footnoteRef:16] [16:  The “narrative fallacy” comes from Nassim Taleb, The Black Swan: The Impact of the Highly Improbable 62-84 (2d Edition 2010), ideas he expanded in Nassim Taleb, Fooled by Randomness: The Hidden Role of Chance in Life and in the Markets (2008) But the label is essentially the application of the logical fallacy “post hoc ergo propter hoc,” wherein humans assume that events in a sequence have a chronological causal relationship. The essential randomness of public policy is not a standard feature of legal theories of legislation or public policy generally, although some have made this connection. See, e.g., M. Todd Henderson, Justin Wolfers, & Eric Zitzewitz, “Predicting Crime,” 52 Ariz. L. Rev. 15, 24-26 (2010). ] 

Third, these random exogenous events will activate preexisting coalitions that spring from the deep institutional framework that previous law has already created.[footnoteRef:17] There are no do-overs in American political history. Even revolutionary and constitutional moments build on deeply ingrained institutional frameworks.[footnoteRef:18] Legislation, even so-called “organic statutes” that create administrative agencies[footnoteRef:19]—the Federal Reserve Act of 1913, for example—are built carefully on top of preexisting ideas, institutions, and structures. Legislation can destroy as well as create, but always in a process of “institutional layering” and “institutional drift.”[footnoteRef:20]  [17:  There is a deep literature on how coalitions form and, to a lesser extent, unform in political science. For a recent theory that puts policy entrepreneurs at the center, rather than political parties, see Kathleen Bawn, Martin Cohen, David Karol, Seth Masket, Hans Noel, and John Zaller, “A Theory of Political Parties: Groups, Policy Demands and Nominations in American Politics,” 10 PERSPECTIVES ON POLITICS 571, 579-581 (2012). A more party-centric view is DAVID KAROL, PARTY POSITION CHANGE IN AMERICAN POLITICS: COALITION MANAGEMENT (2009), especially pages 134-182 on “groupless” issues. On how issues evolve within party politics and broader coalitions (in the context of civil rights), see EDWARD G. CARMINES & JAMES A. STINSON, ISSUE EVOLUTION: RACE AND THE TRANSFORMATION OF AMERICAN POLITICS (1989). For a careful reexamination of coalition shifts within parties on the question of civil rights, see Brian D. Feinstein & Eric Schickler, “Platforms and Partners: The Civil Rights Realignment Reconsidered,” 22 STUDIES IN AMERICAN POLITICAL DEVELOPMENT 1 (2008). ]  [18:  See, e.g, Bernard Bailyn, The Ideological Origins of the American Revolution (1968).  ]  [19:  For a treatment of organic statutes in administrative law, see Richard E. Levy & Robert L. Glicksman, “Agency-Specific Precedents,” 89 TEX. L. REV. 499 (2011). ]  [20:  James Mahoney and Kathleen Thelen, “A Theory of Grad Institutional Change,”  in Explaining Institutional Change: Ambiguity, Agency, and Power (Mahoney & Thelen, eds) (2009)] 

Institutional layering is particularly important because it places a specific interest group—incumbent regulators—as a dominant force in shaping legislative processes and outcomes relevant to their policy space. When multiple regulators intersect in a single policy space—in finance, health care, privacy, or intelligence, to name but a few—the conflicts between agencies can have dramatic consequences for legislation.[footnoteRef:21] Even where a single dominant federal regulator exists in a domain—such as environmental protection—federalism invites the same kind of dynamic between incumbent regulatory conflict and new legislative priorities.[footnoteRef:22]   [21:  For a useful overview of fields of law with multiple regulators, see Daniel A. Farber and Anne Joseph O’Connell, “Agencies as Adversaries,” 105 CALIF. L. REV. 1375 (2017). ]  [22:  Sarah Light has written extensively on federalism in environmental protection. See, e.g., Sarah E. Light, “Advisory Nonpreemption,” 95 WASH. U. L. REV. 325 (2017). ] 

Fourth, successful legislative coalitions are related to but distinct from two other entities that receive far more attention in politics and policy: party coalitions and special interest groups. While party coalitions can shift, sometimes dramatically, over the course of decades, they demonstrate more durability than legislative coalitions. Special interest groups may be more durable still.[footnoteRef:23] Legislative coalitions, on the other hand, are temporary, coalescing around the ideas and networks of policy entrepreneurs, special interest groups, and political parties to push ideas to a legal conclusion. These are the “punctuated coalitions” can disband even as legislation is debated. They are fragile and do not endure.  [23:  See Feinstein & Schickler, supra note XX] 

And fifth, legislative anti-coalitions—those punctuated coalitions that arise in opposition to specific legislative projects—shape the processes and content of legislation profoundly, even when they do not join the punctuated legislative coalition that ultimately guides legislation to conclusion. By defining the boundaries of acceptable discourse—by shifting the so-called Overton window[footnoteRef:24]—anti-coalitions influence how longstanding coalitions interact with each other as legislative debates unfold. [24:  See Nathan J. Russell, An Introduction to the Overton Window of Political Possibilities, MACKINAC CTR. FOR PUB. POL'Y (Jan. 4, 2006), https://www.mackinac.org/7504 .] 

Randomness plays a decisive role in the punctuated coalitional theory of legislation, just as it does in evolutionary theory. But that does not mean we aim to replace confident predictive legislative theory with legislative nihilism. Instead, the intellectual payoff of punctuated coalitional theory is the attention it focuses on the reaction to random events, particularly the negotiation between and among coalitional groups—both in support of and in opposition to a specific legislative outcome. These reactions are a process of activating and manipulating preexisting intellectual streams promoted by policy entrepreneurs whose views exist at the periphery of legislative action until activated by these random events. When exogenous events activate ideas, coalitions form, subject to the whims of an ongoing stochastic process. Legislation is the outcome. 
To arrive at these five principles, this Article surveys the rich history of one vein of system-wide legislation: finance, beginning with the Federal Reserve Act of 1913[footnoteRef:25] and continuing through more than a dozen pieces of major financial legislation, culminating in the Wall Street Reform and Consumer Protection Act of 2010 (the Dodd-Frank Act).[footnoteRef:26] What follows will challenge existing historical narratives about the Progressive Era, the New Deal, the postwar period of legislative experimentation, and the legislative reaction to one of the most devastating financial panics of U.S. history.  [25:  38 Stat. 251, enacted December 23,1913, 12 U.S.C. §§ 221 to 522]  [26:  Pub.L. 111–203, H.R. 4173 (2010)] 

While financial legislation may in some ways be idiosyncratic, particularly in the lack of durable political party coalitions around specific legislative ideologies, the insights a punctuated coalitional theory are not limited to finance. The complex set of interactions between ideas, randomness, and shifting coalitions invite more inquiries into the basic stories about legislative origins that can become more teleological in their narratives than the historical record suggests is appropriate. 
The Article proceeds as follows. Part I briefly outlines the existing theories of legislation by focusing on three: legislative change and policy entrepreneurship in political science, financial legislation in the U.S. as a grand bargain between banks and the populist left, and financial legislation as (over)reaction to crisis. Part I then explains the Article’s institutional and coalitional theory of financial change that focuses on the way that different groups—including and especially incumbent regulators—shape legislative change and do so slowly, then suddenly, subject to randomness throughout. 
The rest of the article is a selective history of U.S. financial legislation that proceeds in four parts. In Part II, we discuss the creation of the Federal Reserve Act as a piece of non-crisis legislation, despite its reputation as the quintessential piece of crisis legislation. Part III then discusses the two bursts of economic legislative activity following the Great Depression—the Banking Act of 1933 (and the creation of deposit insurance in particular) and the Banking Act of 1935, as part of the Second New Deal—and how those bursts follow the randomness of punctuated coalitions. In Part IV, we survey the creation of housing finance legislation and bank holding company legislation. In Part V, we discuss three key components of Dodd-Frank: the creation of the Consumer Financial Protection Bureau, the Financial Stability Oversight Council, and the failure to consolidate bank supervision (an effort undertaken dozens of times in U.S. history, never successful). In each case, unique coalitions and anti-coalitions arose to solve a number of disparate problems. 
Part VI then briefly explores the normative implications of punctuated coalitional theory, including in evaluating the Financial Stability Oversight Council and Consumer Financial Protection Bureau, and on the proposal that crisis-related legislation should include sunset provisions so that the results of legislative experimentation can be assessed and reexamined. This Part also notes how the narratives of “grand bargains” and “crisis legislation” can skew incentives of policy entrepreneurs and citizens alike, for better and worse. When political participants assume a grand theory of legislative change that does not fit the historical record, reform efforts that don’t conform to those theories can become delegitimized. This Article seeks to correct that epistemological and historical record.
Theories of Financial Legislation: Coalitions, Crises, Bargains, and the Panda’s Thumb 
There are three major groups of theories that seek to explain why and how Congress acts, as relevant for this Article’s discussion of punctuated coalitions. They are: (1) the role of policy entrepreneurs and their connection, through legislative coalitions, to the passage of law; (2) the banking-specific idea that U.S. banking history is a product of a “bargain” between incumbent bankers and populist activists; and (3) that major financial legislation occurs as an (over)reaction to financial crises, what we call the “crisis reaction hypothesis”. This Part discusses the strengths and weaknesses of each of these and then, building on all three, describes the punctuated coalitional approach that best captures the complexities of U.S. financial legislative history.  
Congress and Coalitions[footnoteRef:27]   [27:  We thank Brian Feinstein for substantial help in orienting us to these literatures. He bears no responsibility for any errors of summary or interpretation, of course, but deserves our gratitude for sharing his expertise. ] 

Politicians and Election Sensitivity
A foundational principle of political science is that politicians who face electoral pressures react to the those pressures as they perceive them. Legislative change thus arises through the mechanism of electoral pressure, with the election as the pivotal moment of potential and realized pressure. Politicians’ utility function thus becomes one of maximizing positive electoral outcomes.[footnoteRef:28] While there are some voices in political science that register dissenting notes on this view,[footnoteRef:29] it is close to universal assumption among political scientists writing within traditions of representative democracy.  [28:  For the iconic account, see David R. Mayhew, Congress: The Electoral Connection (1974). For a related view, see William T. Bianco, Trust: Representatives and Constituents (1994) and Morris P. Fiorina, Retrospective Voting in American National Elections (1981)]  [29:  See Bawn et al, supra note X.] 

The near-universal acceptance of the election-centric view does not obviate its explanatory power. Elections function as an act of “delegation,” and help to explain why some kinds of legislative enactments—those with wide geographic benefits for example—find relative ease in adoption, and why others do not.[footnoteRef:30]   [30:  R. Douglas Arnold, The Logic of Congressional Action (1992) ] 

Punctuated coalition theory draws amply from the literatures built on the election-sensitivity model. Most importantly, we understand better the lack of durability of legislative coalitions—as opposed to issue-based or party political coalitions, which are much less sensitive to destabilizing, random events. As Douglas Arnold described his application of election sensitivity, legislative coalitions and their proposals “must survive a long series of majoritarian tests—in committees and subcommittees; in House and Senate; and in authorization, appropriations, and budget bills.”[footnoteRef:31] Arnold sees this reality as indicative of the need for broad legislative coalitions, including when those coalitions include strange bedfellows. We see it also as evidence of the depth of randomness of the legislative process. Every legislative achievement rises or falls on the existence (or absence) of marginal events. Coalitional leaders inside and outside of Congress must strategize in anticipation of and in reaction to these events, but cannot predict  [31:  Arnold, supra note XX at 117-18. ] 

them. 
The Garbage Can Model of Public Policy
As rich as the electoral-incentive account is, it is in an important sense question-begging. If politicians are motivated by winning elections, what motivates the electorate? We discussed in the introduction the importance of policy entrepreneurs in this discussion, a concept to which we will return later in this Part and throughout the Article. But the deeper mechanism that connects policy entrepreneurs to the issues of the day and on through to legislative outcomes is the question at stake, not just the existence of ideas in the ether. 
One of the most prominent explanations of this phenomenon, and one that retains a close connection to the underlying randomness of political and social events, is the so-called “garbage can model” of public policy. Under that model, the government is described as an “organized anarchy,” a label that gives space to the attempts that governments—politicians and bureaucrats alike—exert to impose order on chaos through “problematic preferences,” “unclear technologies,” and “fluid participation.” [footnoteRef:32] . At any given moment, the public policy agenda—in any part of government—consists of a “garbage can into which various kinds of problems and solutions are dumped by participants as they are generated.”[footnoteRef:33] The garbage can model thus produces a way to analyze policy decisions not as a process that begins with “the generation of decision alternatives, then to an examination of their consequences, then to an evaluation of those consequences in terms of objectives, and finally to a decision,” this process is rarely—perhaps never—an accurate description of the legislative process.[footnoteRef:34] [32:  Michael Cohen, James March, and Johan Olsen, “A Garbage Can Model of Organizational Choice,” 17 ADM. SCIENCE Q. 1, 1 (1972). ]  [33:  Id. at 2.]  [34:  Id.] 

The garbage can model makes no such assumptions. In that model, a policy outcome—in our case, legislation—“is an outcome or interpretation of several relatively independent streams within an organization.”[footnoteRef:35] As Kingdon developed the theory, the most relevant “streams” for influencing policy outcomes are the “problem stream,” the “political stream,” and the “policy stream.”[footnoteRef:36] The problem stream consists of the identification of the specific policy problems that need resolution, including by those with vested interests in the articulation of those problems. The political stream attends to the electoral elements of specific problems and solutions. And the policy stream involves the process of how and by whom specific solutions are adopted.  [35:  Id.]  [36:  John Kingdon, Agendas, Alternatives, and Public Policies (1984)] 

While the garbage can model has been influential in management and in political science, legal scholars have made mostly just passing references to it.[footnoteRef:37] Punctuated coalitional theory is deeply rooted in it, particularly at the intersection of the randomness of the way the “garbage” gets taken in and out of the can and in the coalitions that must support the various streams that Kingdon identifies.  [37:  The most prominent model in political science is probably ] 

Where punctuated coalitional theory differs is on the very temporariness of legislative coalitions in surviving the various “majoritarian hurdles” that each prospective piece of legislation must survive. In this sense, the punctuated coalitional theory makes the study of legislation a kind of intellectual history. The focus is on the collision of ideas and circumstances. A theory of legislation must understand both.
Financial Crises and Financial Legislation 
In the decade before the 2008 financial crisis, but becoming increasingly prevalent after 2008, scholars hypothesized a link between financial legislation and financial crises in what we call here the “crisis reaction hypothesis.”[footnoteRef:38] Stuart Banner’s foundational work on the rise of securities regulation in the Anglo-American tradition.[footnoteRef:39] Although Banner described the linkage as a “general trend, not an absolute rule,”[footnoteRef:40] he documents in rich detail the intellectual foundations of such regulations frequently date back hundreds of years.  [38:  See, e.g., Roberta Romano, “Regulating in the Dark and a Postscript Assessment of the Iron Law of Financial Regulation,” 43 HOFSTRA L. REV. 25 (2014); Roberta Romano, “The Sarbanes-Oxley Act and the Making of Quack Corporate Governance,” 144 YALE L.J. 1521 (2005); Stephen Bainbridge, “Dodd-Frank: Quack Corporate Governance, Round II,” MINN. L. REV. 1779 (2010); ERIK GERDING, LAW, BUBBLES, AND FINANCIAL REGULATION (2009); John C. Coffee, Jr., “The Political Economy of Dodd-Frank: Why Financial Reform Tends to be Frustrated and Systemic Risk Perpetuated,” 97 CORNELL L. REV. 1020 (2012). ]  [39:  Stuart Banner, Anglo-American Securities Regulation: Cultural and Political Roots, 1690-1860 (1998).]  [40:  Stuart Banner, What Causes New Securities Regulation? 300 Years of Evidence. WASH. U. L. Q. 849, 850 (1997)] 

[bookmark: _GoBack]Roberta Romano expanded on this framework a few years later with one of the most cited articles in corporate law, “The Sarbanes-Oxley Act and the Making of Quack Corporate Governance.”[footnoteRef:41] In it, Romano argued primarily that Congress, in the passage of the Sarbanes-Oxley Act of 2002, had departed from its previous disclosure-based regime for federal securities law and entered into the traditional state domain of corporate governance. This entry was, in Romano’s view, a mistake born of haste and by opportunists who sought to take advantage of the “policy windows,” to use Kingdon’s phrase,[footnoteRef:42] that legislative activity provided. In doing so, Congress failed to take into account evidence that the innovations in corporate governance that Sarbanes-Oxley represented were not only not responsive to the scandals that prompted congressional action but were in fact harmful to that end. Hence Romano’s damning and influential label, “quack corporate governance” not  borne of  “careful  deliberation  by  Congress”  but  as “emergency  legislation,  enacted  under conditions  of  limited  legislative  debate,  during  a  media  frenzy.”[footnoteRef:43] Because of the perceived limits on a legislative process under these conditions, Romano recommends that future “emergency financial legislation” passed in the wake of crises include sunset provisions that would allow it to be subject to post-crisis review.[footnoteRef:44]  [41:  Romano, supra note XX ]  [42:  KINGDON, supra note XX at 20-21.]  [43:   Romano, supra note XX at 1528]  [44:  Romano developed the ideas of sunset clauses at more length in Roberta Romano, “Regulating in the Dark,” 1 J. FIN'L PERSP. 1 (2013)] 

Following the 2008 crisis, the literature linking crises to legislation gained even more traction, including from those more sympathetic[footnoteRef:45] and less sympathetic[footnoteRef:46] to regulatory and legislative aims undertaken in response to that crisis. Those within the former group feared the burst of legislative activity following crises would wane over time, part of what Gerding calls a “regulatory instability hypothesis.”[footnoteRef:47] Those within the latter group view these “bubble acts” as likely to be ill-considered and reflective of the schemes of “policy entrepreneurs,” a term used more skeptically in this literature than as discussed above. Romano, in postcrisis work, expanded the focus from capital markets to financial regulation generally and formulated what she termed the “iron law of financial regulation,” describing the idea this way:  [45:  E.g., GERDING, supra note XX and Coffee, supra note XX.]  [46:  E.g., Romano (2014, 2005), supra note X and Bainbridge, supra note X.]  [47:  See GERDING, supra note XX.  ] 


(1) Enactment [of financial legislation] is invariably crisis driven, adopted at a time when there is a paucity of information regarding what has transpired; (2) resulting in “off-the-rack” solutions often poorly fashioned to the problem at hand; (3) with inevitable flaws given the dynamic uncertainty of financial markets; (4) but arduous to revise or repeal given the stickiness of the status quo in the U.S. political framework of checks and balances.  The ensuing one-way regulatory ratchet generated by repeated financial crises has produced not only costly policy mistakes accompanied by unintended consequences, but also a regulatory state whose cumulative regulatory impact produces, over time, an increasingly ineffective regulatory apparatus.[footnoteRef:48] [48:  Romano (2014), supra note 1 at 56.] 


The speed of legislative enactment and proximity to the precedent crisis, then, are the twin debilities in these pieces of legislation, hence Romano’s normative charge to revisit any legislation passed in the aftermath of crisis. 
	In other work, Conti-Brown & Ohlrogge seek to assess the strength of crisis reaction hypothesis using novel methods to determine legislative importance and the correlative connection between crises (financial and equity) and legislation (in banking and capital markets).[footnoteRef:49] For the theory of punctuated coalitions, the theoretical insight is more basic. Financial crises are important random events in bringing temporary legislative coalitions to the policy space, limning the boundaries between the problem, political, and policy streams. But they are not the only ones. Nor are financial crises predictive of the ways that legislative coalitions will respond. For this reason, a crisis reaction hypothesis provides little by way of predictive value for the particulars of a legislative outcome.  [49:  Conti-Brown & Ohlrogge, supra note XX] 

The Bank Bargain Theory of Coalitions
The last theory that influence a punctuated coalitional view comes is the narrowest. In Fragile By Design, a pathbreaking book on the structure of political bargaining in financial legislation throughout the world, financial historians Charles Calomiris and Stephen Haber articulate a view about the intrinsically public nature of banking and bank legislation.[footnoteRef:50] But the emphasis on the existing models—including whether state systems are more or less prone to macroeconomically-debilitating financial crises—is no accident, not “the result of unforeseen and extraordinary circumstances, like earthquakes and hailstorms.”[footnoteRef:51] Instead, countries “choose” their banking systems by resolving durable conflicts of interest in ways that favor some groups over others. In particular, “democracies whose pol institutions limit the influence of populist coalitions” are much more successful in creating banking systems that mitigate the inherent conflicts of interest that arise as governments and bankers interact.  [50:  CALOMIRIS & HABER, supra note XX. This is a view widely shared and elaborated on by legal scholars, particularly after the crisis. See, e.g., MEHRSA BARADARAN, HOW THE OTHER HALF BANKS: EXCLUSION, EXPLOITATION, AND THE THREAT TO DEMOCRACY (2015), Morgan Ricks, John Crawford, and Lev Menand, “A Public Option for Bank Accounts (Or Central Banking for All), Vanderbilt Law Research Paper 18-33 (2019). For a deeper historical account of the public nature of money and debt, see CHRISTINE DESAN, MAKING MONEY: COIN, CURRENCY, AND THE COMING OF CAPITALISM (2015)]  [51:  CALOMIRIS & HABER, supra note XX at 3.] 

The space for resolving these conflicts of interest is, in Calomiris & Haber’s nomenclature, “the game of bank bargains.[footnoteRef:52] The core of financial legislation is the result of an interative negotiation that involves “the group in control of the government, bankers, minority shareholders, debtors, and depositors.”[footnoteRef:53] Those groups then tussle in the “game of bank bargains” to determine “which other groups must be included in the government-banker partnership and which can be left in the out in the cold because the rules of the political system make them powerless.”[footnoteRef:54]  [52:  Charles W. Calomiris & Stephen H. Haber, Fragile By Design: The Political Origins of Banking Crises and Scarce Credit (2014)]  [53:  Id. at 13. ]  [54:  Id. ] 

Of the theories that explain legislation in general and financial legislation in particular, the punctuated coalition theory departs most substantially from Calomiris & Haber. While this Article is similar to Calomiris & Haber in the emphasis of the way that shifting political landscapes activate and deactivate different groups with different interests, this Article departs from this theory in two key respects. First, we reject the notion of “design” that animates much of Calomiris & Haber. The dual phenomena of randomness in legislation and institutional layering that limits the hands of would-be reformers make it so that legislation, even landmark legislation, owes itself to the pressures of the past to a much greater extent than any designer would ever permit. And second, in the case of the United States,[footnoteRef:55] we see a much more fragile and uncertain set of legislative coalitions than they do. The “strange bedfellows” approach to political coalitions that Calomiris & Haber espouse is the correct starting point, but there is much more variation and instability in these coalitions. There is no grand bargain in financial legislation. We are skeptical that there are any grand bargains in American politics at all.  [55:  Calomiris & Haber develop their theory of bank bargains and apply it throughout the world, coming to different conclusions. Our punctuated coalitional approach is surely applicable to contexts outside the United States, but we do not apply it anywhere else but in the U.S.  ] 


A. The Punctuated Coalitions Theory of Legislation 
If these are the ideas on which punctuated coalition theory builds and from which it departs, what is novel about this theory? With the theoretical literatures as a background, we return again to the five contributions of punctuated coalitional theory. 
First, the policy entrepreneurs play a central role in punctuated legislation partly as predicted by the “garbage can model” and the “crisis reaction hypothesis.” The ideas that shape legislation come from somewhere. Where we differ from these literatures is in assigning to policy entrepreneurs much less agency and control over the outcomes of their solutions. Sometimes legislative outcomes are entirely off-the-shelf and look like the work developed in obscurity by policy entrepreneurs. But this is rare. Much more often, policy entrepreneurs are themselves reacting against outside events. There are very few, if any, preconceived ideas that exists outside the legislative process that emerge unchanged by it. 
Second, the focus is on randomness throughout the legislative process is the central defining phenomenon in punctuated coalitional theory. Randomness is a departure for the “design” argument in Calomiris & Haber. It is also a departure from the crisis reaction hypothesis. Crises surely function as a key part of the legislative processes, whether in success or failure. But the class of random events is much larger than this. And even when legislative outcomes do follow crises, the fact of crisis does not necessarily prescribe specific legislative outcomes.
Third, exogenous events will active preexistent coalitions within interest groups and party politics that are deeply embedded into the existing institutional framework created by previous legal, political, and social experience. This reality should give pause to reformers, of all ideological backgrounds, who seek to reinvent entire systems. Legislative innovations occur constantly, but always within a preexisting institutional framework. 
Fourth, legislative coalitions—the groups within Congress, supported by the groups outside it—are temporary. This is in stark contrast to the more durable (if sometimes shifting) loyalties of special interests and political parties. Legislative coalitions, even when legislation is supported only by a single party (as was essentially the case in Dodd-Frank), are temporary and reflect a nearly innumerable series of compromises and adaptations to push coalitions to the finish line. These are the “punctuated coalitions.” They are fragile, unpredictable, and do not endure.  
And finally, what fails is as important—sometimes, even more important—than what succeeds. Anti-coalitions and failed legislation have enduring consequences for the institutional framework that survives any legislative success or failure. 
Punctuated coalitional theory is an obvious nod to evolutionary theory generally and Stephen Jay Gould’s iconic essay, “The Panda’s Thumb,” in particular.[footnoteRef:56] Gould describes the Panda’s thumb and evolutionary systems in general as those that produce “odd arrangements and funny solutions . . . paths that a sensible God would never tread but that a natural process, constrained by history, follows perforce.”[footnoteRef:57] [56:  This evolutionary theory for banking beyond legislation is developed more fully in CONTI-BROWN AND VANATTA, supra note XX. ]  [57:  Stephen Jay Gould 1980 essay.1] 

We are far from the first to apply evolutionary theory to political or evolutionary processes.[footnoteRef:58] And as we do so as historians of legislative processes, we should be mindful of the limitations for scientism in theorizing about human processes.  [58:  Most relevant for these purposes is Edward G. Carmines & James A Stimson, Issue Evolution: Race and the Transformation of American Politics (1981), but see also Frank Baumgartner & Bryan D. Jones, Agendas and Instability in American Politics (1993). In law, the theory has been applied to a wide variety of substantive areas. See Mark C. Niles, ‘Punctuated Equilibrium: A Mode for Administrative Evolution,” 44 J. Marshall L. Rev. 353 (2011) (applying the theory to administrative law) and Joseph A. Grundfest, “Punctuated Equilibria in the Evolution of United States Securities Regulation,” 8 Stan. J. L. Bus. & Fin. 1 (2002) (applying the theory to securities regulation). ] 

In the most important sense that we invoke evolutionary change, we do so metaphorically, rather than theoretically, as a warning against an overly muscular scientific explanation of legislative processes, not a wholesale adoption of those scientific explanations. We take seriously the charge from Gabriel Almond and Stephen Genco who argued in 1977 that those who study political processes must do so with sensitivity to the ontologies of the subjects they study.[footnoteRef:59] Following Karl Popper,[footnoteRef:60] Almond and Genco use “the metaphor of clouds and clocks to represent the commonsense notions of determinacy and indeterminacy in physical systems,” with the “irregular, disorderly, and unpredictable ‘clouds’” to one extreme and “the most regular, orderly, and predictable ‘clocks’ on the right.”[footnoteRef:61]  [59:  Gabriel A. Almond and Stephen J. Genco, “Clouds, Clocks, and the Study of Politics,” 29 WORLD POLITICS 489 (1977)]  [60:   Karl Popper, Of Clouds and Clocks, in Objective Knowledge: An Evolutionary Approach, 206-55 (Oxford Univ. Press rev. ed. 1979). ]  [61:  Id. at 490.] 

The study of legislation is a study of clouds. This does not mean this study is impervious to methods more commonly associated with natural sciences, nor is it impossible to articulate a predictive theory of legislative change. It does mean, though, that any such effort or any such methods must take the role of the “irregular, disorderly, and unpredictable” as a given and give that randomness center stage to positive theorizing about legislation and normative recommendations to improvements in process and outcome.  
The Random Path of the Federal Reserve Act 
[bookmark: _Toc480185096][bookmark: _Hlk1745651]The Federal Reserve Act would seem to fit well a crisis reaction hypothesis, or as part of a bank bargain between populists and bankers. Despite the intellectual proximity of the Federal Reserve Act of 1913 to the Panic of 1907, the Act in fact comes closer to proving Romano’s case for a long-incubating, non-crisis legislative response with a sunset clause (as Congress had included in the original act) rather than as a piece of quick-and-dirty financial panic reaction. Along the way, the Federal Reserve Act bore the fingerprints of policy entrepreneurs summoned forth both from sheltered areas of policy discussion—Paul Warburg, for example—and those who came to the legislative process with few preconceived notions but eager to leave their mark—Woodrow Wilson. And the shape the Fed took after 1913 could not have been predicted, coming as it did as a compromise to factions that did not even disagree but each needed to declare political victories. 
The passage of the Federal Reserve Act illustrates the power of temporary legislative coalitions, policy entrepreneurs, and randomness playing out to build upon pre-existing institutions and entrench others into the future. 
The Federal Reserve Act
The Prelude
The U.S. experience with central banking had been, in a word, uneven. The Hamiltonian vision had been cast aside, first uneasily by James Madison in 1811 and then, after its almost immediate resurgence, enthusiastically by Andrew Jackson. Despite the fact that the Bank of the United States maintained strong popular support, Jacksonian influence on the Democratic Party throughout the 19th century made experiments with central banking anathema to politicians for the remainder of that century. [footnoteRef:62]  [62:  For a more detailed account of the prelude to the Federal Reserve Act, and for a literature review on this deep secondary literature, see Peter Conti-Brown, “Central Banking and Institutional Change in the United States: Punctuated Equilibrium in the Development of Money, Finance, and Banking,” in RESEARCH HANDBOOK ON CENTRAL BANKING (Peter Conti-Brown and Rosa Lastra, eds) (2018). ] 

Political paroxysms that followed financial panics pushed the question of money to a political high-water mark by the end of the 19th century, including through the debates around the metallic (or, in that case, bimetallic) basis for money at the heart of the 1896 election. William Jennings Bryan, the Great Commoner and enthusiast for expanding money beyond the gold standard, lost that election and lost that debate. Despite his continued political relevance, his quest for bimetallism had largely failed.[footnoteRef:63]   [63:  Michael Kazin’s biography of William Jennings Bryan is the richest account of that complex life. See MICHAEL KAZIN, A GODLY HERO: THE LIFE OF WILLIAM JENNINGS BRYAN (2007), especially pages 45-80. For more on the politics of currency reform during the leadup to the bimetallism debate, see IRWIN UNGER, THE GREENBACK ERA: A SOCIAL AND POLITICAL HISTORY OF AMERICAN FINANCE, 1865-1879. On the politics of currency reform generally (and the late 19th century in particular) see JEFFREY FRIEDEN, CURRENCY POLITICS: THE POLITICAL ECONOMY OF EXCHANGE RATE POLICY 104-137 (2015)] 

	Against the failure of bimetallism, other ideas about the strengths and weaknesses of the U.S. banking system were being debated. Among the forefront in these debates was Paul Warburg, a German émigré who connected the great banking houses of the Warburgs in Germany and Kuhn Loeb in New York City. In a 1907 op-ed for the New York Times, he wrote, somewhat hyperbolically, that the United States was “in fact at about the same point that had been reached by Europe at the time of the Medicis, and by Asia, in all likelihood, at the time of Hamurabi.” The country’s “immense National resources have enabled us to live and prosper in spite of our present system, but so long as it is not reformed it will prevent us from ever becoming the financial centre of the world.”[footnoteRef:64] Warburg didn’t come as a great financial theorist—he wanted only to see the Bank of England in New York City.[footnoteRef:65]  [64:  Paul Warburg, “Defects and Needs of Our Banking System,” New York Times, January 6, 1907]  [65:  This narrative places Warburg at the center of the political discussion, but the intellectual streams active in the years ahead of the Fed’s passage were varied. For good overviews of those debates, see ALLAN H. MELTZER, THE HISTORY OF THE FEDERAL RESERVE SYSTEM 5-23 (2003). The intellectual history of some of these theories of money is well told in Nadav Orian Peer, “Negotiating the Lender-of-Last Resort: The 1913 Fed Act as a Debate Over Credit Distribution,” 15 NYU J. L. & BUS. (2019 forthcoming). ] 

[bookmark: _Hlk1734640]	Warburg, by his own account, was counseled against making more of his ideas than the U.S. public could abide. The Panic of 1907 set into motion a reevaluation of this question. The crisis began when an exogenous shock to the financial system proved destabilizing. The San Francisco earthquake and fire of 1906 led to a rush of gold from New York banks to San Francisco, weakening the national system. The panic was also a function of market structure: the rise of trust companies that functioned as banks, but outside both the national banking system and the state systems for chartered banks, played a key role.[footnoteRef:66] When the largest of these banks, the Knickerbocker Trust, failed, a general run on trusts resulted in the panic, with contagion spreading throughout the system.[footnoteRef:67] [66:  For more on the follow-on effects for businesses banking in the trust system, see Carola Frydman & Eric Hilt & Lily Y. Zhou, “Economic Effects of Runs on Early ‘Shadow Banks’: Trust Companies and the Impact of the Panic of 1907,” 123 J. POL. ECO. 902 (2015)]  [67:  For more on the Panic of 1907, see Robert F. Bruner & Sean D. Carr, The Panic of 1907: Lessons Learned from the Market’s Perfect Storm (2007) ] 

[bookmark: _Toc480185098]	In the usual retelling of the Fed’s history and its links to the 1907 panic, the Fed came as Congress’s answer to the problem of JP Morgan’s mortality. The 1907 panic was a dark one, but luckily for the U.S. financial system, Morgan—the great Jupiter of American banking and hero/villain of 1895—saved the day, stemmed the panic, and the system lived to fight another day. Congress recognized that it couldn’t count on Morgan forever, so it got its central banking act together after nearly a century in the wilderness and passed the Federal Reserve Act of 1913. The U.S. has had a central bank ever since.[footnoteRef:68] [68:  See Peter Conti-Brown, “The Institutions of Federal Reserve Independence,” 32 YALE J. REG. 257, 276-77 (2015) for more analysis of this narrative. ] 

	The problem with that story is that while some of the bare facts are true, the arc of the narrative is not. There was a financial panic in 1907, Morgan was involved, and the Federal Reserve Act was passed in 1913. What the story misses is just how much the government was involved in that crisis response, and how much activity intervened between the Panic of 1907 and the signing ceremony on December 23, 1913. But if Morgan’s participation in staunching the panic has been oversold—and it has, largely beginning with his own associates—the shadow of panic loomed over these discussions and fomented policy entrepreneurship in important ways, as we have already seen with Warburg.[footnoteRef:69] [69:  Herbert Satterlee—Morgan’s son-in-law, business associate, and attendant to the events of that fateful fall—was an early chronicler of the Morgan mythos. HERBERT SATTERLEE, J. PIERPONT MORGAN: AN INTIMATE PORTRAINT (1939). The memoirs of others, like Frank Vanderlip (from whom the quote about a sleeping Morgan is drawn) also helped cement the view. FRANK VANDERLIP, FROM FARM BOY TO FINANCIER 174-75 (1935). Newspapers widely reported Morgan’s involvement at the time. For example, The Washington Post, “How and Why J. Pierpont Morgan Stopped the Panic of 1907,” November 10, 1907.] 

	It also created an important moment of crisis legislation. In the immediate aftermath, Congress passed the Aldrich-Vreeland Act creating an institution called the National Monetary Commission, sending the final bill to President Theodore Roosevelt’s desk in May 1908 (the crisis peaked in November 1907). The Commission was a legislative agency, not an executive one, a creature of Congress consisting of nine members each from the House and Senate.[footnoteRef:70] The Commission was to “inquire into and report to Congress at the earliest date practicable, what changes are necessary or desirable in the monetary system of the United States or in the laws relating to banking and currency.”[footnoteRef:71] The Act in general wasn’t universally loved; one commentator called it a “curious compound of conflicting views, compromise, haste, and politics.”[footnoteRef:72] But it largely avoided the controversies these questions usually engendered by putting off to a Commission the hard conversations that Congress seemed unlikely to resolve on their own. Even the substantive provisions, such as they were, had a time limit: they would expire in 14 years.   [70:  An Act to Amend the National Banking Laws, Public L. No 169, May 30, 1908., section 17. ]  [71:  Id. sec 18. ]  [72:  J. Laurence Laughlin, “The Aldrich-Vreeland Act.” 16 J. POL. ECO, 489 (1908).] 

	Nelson Aldrich himself chaired the NMC, which also commissioned over thirty volumes of original research that covered banking and central banking from every major global jurisdiction and several different epochs of U.S. history. Most of these volumes have not been widely consulted, but the point may have been to give the Commission’s final proposals the patina of expertise: as Roger Lowenstein writes, “Aldrich sensed that an ambitious project required a proper foundation, a bibliographic heft, to be treated with the requisite gravitas.”[footnoteRef:73] [73:  Roger Lowenstein, America’s Bank: The Epic Struggle to Create the Federal Reserve 79 (2015). ] 

	From the beginning, Aldrich, already closely aligned with industry, consulted closely with bankers from Morgan’s and elsewhere. Given how close to the 1908 presidential election the Panic of 1907 was, it’s remarkable that the issue wasn’t more central to the campaign (especially given that the Great Commoner was making his third and final appearance as the Democratic candidate). Democrats mostly ignored the issue, but toyed with proposals that the government should offer deposit insurance to consumer banks; Republicans wanted to await the Commission’s conclusions.[footnoteRef:74] [74:  See part XX, infra ] 

During the election season, Aldrich and other members of the NMC, plus staff, started a global tour. Through fifty-eight meetings with “central bankers as well as with diplomats, editors, and local financiers,” the Commissioned concluded that the common denominator in each regime was the idea of a system. There was a coherence to them, an institutional design, that the haphazard nature of the U.S. financial system could not and did not match. Although Aldrich had opposed Warburg’s ideas of importing some comparable system to the United States, by the end of his trip, he was converted to the idea.[footnoteRef:75] [75:  See Lowenstein, supra note XX at 87. When Aldrich and Warburg met after the voyage, the discussion included Warburg’s peremptory conclusion that no central banking system could work in the United States. “Mr. Warburg, I like your ideas,” Aldrich said. “I have only one fault to find with them. . . . You are too timid about it. You say we cannot have a central bank, and I say we can.” Warburg was stunned by the reversal: Aldrich had been the one to oppose, on political principle, the idea. “It is easy to imagine, but hard to describe,” Warburg wrote, “the mixed feelings of joy and bewilderment into which this remark threw me, for suddenly I found our roles reversed.” PAUL M. WARBURG, THE FEDERAL RESERVE SYSTEM: ITS ORIGIN AND GROWTH 56-57 (1930)] 

	 Aldrich pressed ahead, continuing to confer with the bankers who would stand the most to gain or lose from legislation. But more than that, Aldrich wanted secrecy to prevail so that the whims of politics would stay far from this careful planning. It was in this context that Aldrich, Warburg, and others in banking made their fateful trip to Jekyll Island, an island off the coast of Georgia frequented by the wealthy, where many of the functional details of what would become the Federal Reserve Act were decided.[footnoteRef:76]  [76:  The Jekyll Island meeting would become the mostly factual basis for wide-ranging conspiracy theories throughout the Fed’s history. It was first described in 1930 in Paul Warburg’s memoir, but then only as a “small group of men who, at Senator Aldrich’s request, were to take part in a several days’ conference with him, to discuss the form that the new banking bill should take.” Warburg, supra note XX at 58.  The more detailed description of the meeting—including its location—came in participant Frank Vanderlip’s memoir in 1935. See VANDERLIP supra note XX at 134-47. ] 

	The proposal that emerged from the Jekyll Island meeting became known as the Aldrich Plan. The centerpiece was the “National Reserve Association,” a national association with local branches that allowed individual banks to pool reserves under common control of a purely private governance structure. It wasn’t a central bank in the sense of total control by a single central bank governor, but nor was it just the National Banking System redux, nor private clearing houses. It would have government support, and the U.S. President would appoint the NRA governor, but only from a list of forty directors. It was, as Warburg put it, “strictly a banker’s bank.”[footnoteRef:77]  [77:  WARBURG supra note XX at 59-60 ] 

The Intervening Politics of 1912
	Politics, as it does, intervened, and intervened powerfully, despite Aldrich’s best efforts. Just as Aldrich prepared to release his plan, hearings on the so-called “money trust,” led by Louisiana Democrat Arsene Pujo (himself a former member of Aldrich’s National Monetary Commission) catapulted into the headlines. In these hearings, led by famed lawyer Samuel Untermyer, JP Morgan himself appeared to answer the charge that the nation’s money and credit were subject to the same kind of monopolistic control as its sugar, steel, oil, or railroads had been. The charge was that these New York bankers were using “other people’s money,” to quote the title of the book that Louis Brandeis published in the wake of the hearings, to enrich themselves at the expense of the rest of society.[footnoteRef:78]  [78:  Louis Brandeis, Other People’s Money and How the Bankers Use It (1914)] 

	JP Morgan was at the center of these hearings, and not in a way that pleased him or, largely, impressed the public. As Ron Chernow, one of Morgan’s biographers, wrote Morgan’s “epigrammatic sayings . . .  appear against an arid backdrop of denials and monosyllabic grunts, as if he wouldn’t concede the hearing’s legitimacy.”[footnoteRef:79]  [79:  Ron Chernow, The House of Morgan: An American Banking Dynasty and the Rise of Modern Finance. 154 (1990)] 

	The public sentiment turned sourly against this show of haughtiness as the Money Trust hearings straddled the 1912 election, the election that would determine the legislative agenda of the 1913 congressional session. This shift in sentiment and the results of the highly contingent election of 1912 made a profound difference in the final shape of the Fed’s structure.
Few presidential elections in U.S. history match the 1912 Election for its drama. Gone was the staid front porch campaigns between two senior partisans. Instead, the election pitted two U.S. presidents, Theodore Roosevelt and William Howard Taft, against Woodrow Wilson, a college president who had entered politics just two years before. On the edge, but not the fringe, was the most popular socialist in American history, Eugene Debs, who captured 5% of the vote. Historians have debated how much policy daylight stood between the three main candidates[footnoteRef:80]—although there was little doubt that Debs represented something very different than the others—the perception at the time and continuing today was that the aspirations of each candidate represented distinct approaches to the role of government in society. In Cooper’s words, the 1912 election “verged on political philosophy.”[footnoteRef:81] To Milkis, the election was host to the “central political events of the 20th century: the rise of direct democracy and the expansion of federal administrative power.”[footnoteRef:82]   [80:  On the variety (or not) of the candidates’ political ideologies, see ROGERS SMITH, CIVIC IDEALS: CONFLICTING VISIONS OF CITIZENSHIP IN U.S. HISTORY 410-11 (1999), who views the candidates on a right-center-left Progressive spectrum, with Taft on the Right, Roosevelt in the center, and Wilson on the left (Smith isn’t as interested in Debs, but still locates him within this spectrum). Smith is disputing Kolko’s (1962) conception that clumped the candidates rather narrowly as so many conservatives. See GABRIEL KOLKO, THE TRIUMPH OF CONSERVATISM: A REINTERPRETATION OF AMERICAN HISTORY, 1900-1916 (1963).]  [81:  John Milton Cooper, The Warrior and the Priest: Woodrow Wilson and Theodore Roosevelt 141 (1983). For a modern example of attention to the 1912 election, see Doris Kearns Goodwin, The Bully Pulpit: Theodore Roosevelt, William Howard Taft, and the Golden Age of Journalism (2014). ]  [82:  Sidney Milkis, Theodore Roosevelt, the Progressive Party, and the Transformation of American Democracy ix (2009)] 

Had Taft not used the party machinery to block Roosevelt’s nomination—or had Roosevelt retired with grace following his defeat for that nomination—it is very likely that Republicans would have carried the election. This element of the electoral consequences for 1912 mattered enormously, but not because of the difference in the ideas about central banking of the various candidates. The question of money was rarely debated during the election, with much more focus on the problem of trusts and corporations generally. 
The three party platforms reflected fealty or hostility to the Aldrich Bill, by name for the Democrats and Progressives, by concept for the Republicans. “We oppose the so-called Aldrich bill or the establishment of a central bank,” the Democratic platform declared, and sought legislation that would protect against “control of dominion by what is known as the money trust.”[footnoteRef:83]  [83:  Democratic Party Platform of 1912, available from the American Presidency Project at UC Santa Barbara, http://www.presidency.ucsb.edu/ws/?pid=29590] 

Whether by luck, or because their ideas were in fact much more in line with the direction that Wilson would guide the legislation during the subsequent legislative session, the Rooseveltian Progressive Party came the closest to the final proposal: “The issue of currency is fundamentally government function,” with control “lodged with the Government and should be protected from domination manipulation by Wall Street or any special interests.” For that reason, the Progressives were “opposed to the so-called Aldrich currency bill, because its provisions would place our currency and credit system in private hands, not subject to effective public control.”[footnoteRef:84] [84:  Progressive Party Platform of 1912, available at http://www.pbs.org/wgbh/americanexperience/features/primary-resources/tr-progressive/] 

The Republicans were vaguer about their support. “The Republican party has always stood for a sound currency and for safe banking methods,” the platform declared in its opening line on the subject. But the methods for reaching that sound currency and safe methods were not apparent, except in broad commitments to prevent panics, protect farmers, and otherwise protect the “the independence of individual banks, whether organized under national or State charters” against “any possibility of domination by sectional, financial, or political interests.”[footnoteRef:85] [85:  Republican Party Platform of 1912, available from the American Presidency Project at UC Santa Barbara, http://www.presidency.ucsb.edu/ws/?pid=29633] 

The scant attention paid to legislative specifics in the party platforms matched the speechmaking of the campaign. The campaign was not focused on the question. And yet, the consequences of the election were enormous. 
[bookmark: _Toc480185102]The Legislative Debate: Structure Over Functions
	Given the general indifference the presidential candidates seemed to display on the question, what made the final Federal Reserve Act such a partisan affair? In the early glow of the Federal Reserve System’s perceived successes, the actors themselves published memoirs either claiming that the Act looked essentially the same as the Aldrich Bill—Paul Warburg, principally[footnoteRef:86]—and those that attempted to discredit the Aldrich bill entirely.[footnoteRef:87]  [86:  Warburg supra note XX presents an entire second volume of a memoir devoted to defending the parallels. The effort motivated his 800 page, two-volume account. ]  [87:  Henry Parker Willis, The Federal Reserve System (1923) and CARTER GLASS, AN ADVENTURE IN CONSTRUCTIVE FINANCE (1927)] 

	In a real sense, Aldrich and Warburg are correct: most of the functions of the Federal Reserve System looked very similar to the National Reserve Association designed by Aldrich and his team.[footnoteRef:88] But the structure of the Federal Reserve System was a result of 1912, not 1907, of Woodrow Wilson, not Nelson Aldrich. The enthusiasm for the finer points of money had waned substantially. Woodrow Wilson summed up the mood this way. “Let bankers explain the technical features of the new system,” he said. “Suffice it here to say that it provides a currency” that is based in sound economic principles.[footnoteRef:89] The Fed couldn’t issue money out of nothing, Wilson averred. But most people need not concern themselves with the technicalities.  [88:  Indeed, in a historical moment just ten years after the paroxysms of politics of seen in the 1896 election, bimetallism was fully dead. Now the Secretary of State in the Wilson Administration, he largely took a hands-off approach to the legislative debates, with an important exception. Republicans inserted an hortatory amendment to the House bill that would reaffirm the U.S. commitment to the gold standard. There were enough Bryanites in the House for this to become problematic. But when Glass called on the Great Commoner for his support, Bryan freely gave it. Silver had become “irrelevant,” he said. The gold standard amendment was inserted into the House bill, which soared through on a vote of 285 to 85. See GLASS supra note XX at 153. See also LOWENSTEIN, supra note XX at 230.]  [89:  As quoted in Donald F. Kettl, Leadership at the Fed 22 (1986). ] 

	Unlike the debates through much of the 19th century, the fight over the institutional nature of money—its functions—weren’t a partisan affair, but only because the Democrats had so fully adopted Republican ideology. Some Democratic members of Congress resented the party’s change: the platform had, after all, rejected the Aldrich bill, and now it seemed the Democratic Congress was poised to enact it. But through masterful use of his popularity, Wilson—with the assistance of the conservative Democrat Carter Glass running the political scene through the House of Representatives—succeeded in bringing the Democrats into line. Those who viewed the Federal Reserve Act as a dressed up version of the Aldrich Bill were convinced or compelled to keep silent.[footnoteRef:90] [90:  “Wilson Plan Is Adopted,” The New York Times, July 29, 1913. ] 

	If the functions of money weren’t widely contested, the institutional structure of central banking were highly contested. The institutional question became oriented toward two poles: whether the structure would be private or public, and whether it would be centralized or decentralized. Paul Warburg, focused as he was on the provision of liquidity throughout the system in case of panics, feared public influence over what he, a private banker in the old-school European banking tradition, viewed as an inherently private function. Glass didn’t disagree about the nefarious influence of government, but his preference wasn’t to give the keys of the financial kingdom to the New York City bankers; it was to create a sea of private central banks spread throughout the country. 
	This preference is what prompted the “capstone” discussion that opens this chapter, and where Wilson’s influence was so influential. He wanted the private Reserve Banks, a real difference from the National Reserve Association in the Aldrich Bill, to have their autonomy but also be supervised by a governmental bureaucracy. 
	This student of governmental structures saw the opportunity for constitution making in the tradition of one of his heroes, James Madison. Wilson wanted public control, but recognized the need to compromise among the various factions. His proposal: a Washington-based, government-controlled supervisory board that he preferred on top of the essentially private, decentralized central banks flung by Carter Glass throughout the country. 
	Glass retells the key story of how Wilson came to embrace this “capstone” event in the legislative discussions. When bankers and Glass both protested the idea that a public board should govern the private reserve banks, Wilson imperiously asked, “Will one of you gentlemen tell me in what civilized country of the earth there are important government boards of control on which private interests are represented?” Hearing no objection, he followed up: “Which of you gentlemen thinks the railroads should select members of the Interstate Commerce Commission?” While the bankers continued to protest, Carter Glass was “converted to Wilson’s position before they had even exited the office.”[footnoteRef:91] For all his love for Walter Bagehot, Wilson had clearly not looked very carefully at this question: had he done so, he would have known more about the structure of central banks in other jurisdictions, including the Bagehotian view of central bank governance.[footnoteRef:92] Why the bankers didn’t correct him is not recorded in Glass’s memoir.  [91:  GLASS, supra note XX at 112– 16. For Wilson’s intellectual debts to Bagehot, see WOODROW WILSON, CONGRESSIONAL GOVERNMENT: A STUDY IN AMERICAN POLITICS (1885/2006). ]  [92:  Indeed, much of Bagehot’s book on central banking was about this precise governance question. See WALTER BAGEHOT, LOMBARD STREET: A DESCRIPTION OF THE MONEY MARKET (1873). ] 

	Wilson carried the day in what might be called the Wilsonian Compromise of 1913. Before Wilson, this hybrid institution did not exist in paper or in thought. The result was the leanly staffed Federal Reserve Board, based in Washington. The Board would include Secretary of the Treasury as the ex officio Chair of the System, with the Comptroller of the Currency—until then, the exclusive federal banking regulator—also serving on the Board. In addition to these two political appointees, the Board consisted of five Presidential appointees, serving ten-year terms each. The rest of the system consisted of “eight to twelve” Reserve Banks—the initial legislation didn’t set the definitive number. These Reserve Banks would each have a “Governor” and a nine-person board of directors. They would be the essentially private features of the System.[footnoteRef:93] [93:  For the statutory details, see House Report on Glass Bill (reprinted in GLASS, supra note XX). Note that in the Glass Bill that passed the House of Representatives, the Secretary of Agriculture would also be an ex officio member, with each member of the Board serving six years. The House version would have set the floor at twelve, and put no limit on the final number. Glass (1927). ] 

	The term Wilsonian Compromise comes from Wiebe,[footnoteRef:94] and refers to Wilson’s general legislative program, one where he forced—through will and reason and the exercise of political power—otherwise hostile groups to bargain one with another to reach conclusion. In this, Wiebe concludes, “[n]either Wilson, his advisers, nor the leaders in Congress could pretend that this remarkable balance followed a master plan.” It was in the “dexterous management” of the initial legislative projects that Wilson’s skills were on display. The dysfunction of the institutional design, in the case of the Federal Reserve at least, didn’t manifest itself until after Wilson was out of office. [94:  Robert H. Wiebe, The Search for Order, 1877-1920 221 (1966)] 


Punctuated Coalitions and the Federal Reserve 
Punctuated coalitional theory accounts for the Federal Reserve System’s innovations. This especially true of two dynamics: the essential role of randomness in the Act’s passage and the temporary and shifting legislative coalitions—and anti-coalitions—that ultimately supported (or opposed) its passage.
Randomness is everywhere in the passage of the Federal Reserve Act. Had Wilson not been elected in this ahistorically close election, had Wilson not insisted on deviating from the prevailing institutional design of central banks on a commitment to political principle, had the raging debates over the metallic basis of money not largely receded in the decade before the 1907 Panic—the existence of the Federal Reserve Act, let alone its basic content, would have looked very different. 
The story of the coalitions that supported the Act’s final passage also show how punctuated these coalitions actually are. The Democratic Party did not create the Federal Reserve Act, despite the later insistence by Carter Glass decades later. Its content was largely generated by the Act’s ultimate opponents, Republicans around Nelson Aldrich.
What is more telling about the passage of the Federal Reserve Act is how poorly it fits either the bank bargain theory or the crisis reaction hypothesis. Calomiris & Haber deal with the creation of the Federal Reserve System, but overemphasize the “choice” to focus on central banking institutions rather than the abolition of unit banking, the U.S. practice of prohibiting interstate branch banking that existed through most of the 20th century. Their conclusion is a curious one: they regarded the creation of a “central bank” the more “politically feasible” option, over reforming the unit banking system. But this misstates both the probabilities of a successful legislative outcome and the intellectual history of the U.S. Federal Reserve System. Some early proponents of legislative action after the 1907 Panic focused on branch banking, but it rarely if ever figured into the main political discussions. It was a separate fight. And more to the point, there was nothing politically feasible about the Federal Reserve Act. It was contingent outcome that might never have occurred. 
The crisis reaction hypothesis also cannot explain the legislative path of the Federal Reserve Act. This may seem a counterintuitive claim, given how often the Panic of 1907 and the Federal Reserve Act of 1913 are linked in the historical and public imagination. But the foregoing historical narrative shows why it is so. The true crisis legislation—the Aldrich-Vreeland Act of 1908—had nowhere near the ambition of the Federal Reserve Act, and is largely (and appropriately) forgotten to history. The six years that separated the Panic of 1907 and the Federal Reserve Act show that no predictable path toward legislative enactment was at stake. It was not a foregone conclusion that the U.S. would experiment again with central banking in 1913. Very little was certain until the months and weeks prior to Woodrow Wilson’s signing the bill into law on December 23, 1913. 
What we see instead is tenuous, short-term coalitions between bankers, political parties, and farmers, poised to solve problems with solutions that largely developed during the process itself. Rather than being subject to some great strategic design, the Federal Reserve Act of 1913—like legislation generally—was the result of the collision of  intellectual energies and exogenous events.
The Two New Deals

The Great Depression, the election of 1932, and the New Deal wrought a substantial change to the structure and functions of nearly every element of financial legislation, in banking and the capital markets alike. This Part discusses two major pieces of legislation through the lens of punctuated coalitions: the deposit insurance provisions of the Banking Act of 1933 and the Banking Act of 1935.[footnoteRef:95] In each case, we see the punctuated coalitional theory at work: exogenous events spark temporary coalitions that refine ideas against anti-coalitions, and then create enduring institutions that seek to retrench those gains.  [95:  Much more could and should be done applying punctuated coalitional analysis to the rich era of financial experimentation around the New Deal. The secondary literature is already deep on many of the individual key pieces of legislation. Paul Mahoney’s work on the legislative deals of the era are particularly useful. See, for instance, MAHONEY supra note XX; Paul Mahoney, “The Political Economy of the Securities Act of 1933,” 30 J. LEG. STUDS. 1 (2001); and Paul Mahoney, “The Public Utility Pyramids,” 41 J. LEG. STUDS. 37 (2012). See also John Morley’s definitive account of the political economy of the series of post-New Deal statutes governing the mutual funds industry, John Morley, “Collective Branding and the Origins of Investment Fund Regulation,” 6 VA. BUS. L. REV. 341 (2012).  ] 

The Banking Act of 1933: Deposit Insurance 
The Banking Act of 1933[footnoteRef:96]—better known by its legislative patronymic, Glass-Steagall, captured the popular imagination in a way that few pieces of financial legislation have done before or since. Even in 2016, the Act has remained highly politically relevant: its repeal was formally part of the platforms of both the Democratic[footnoteRef:97] and Republican Parties.[footnoteRef:98] [96:  Pub.L. 73–66, 48 Stat. 162, enacted June 16, 1933]  [97:  2016 Democratic Party Platform, as approved by the Democratic Party Platform Committee, July 8-9, 2016, Orlando, FL, page 10 (“Democrats support a variety of ways to stop this from happening, including an updated and modernized version of Glass-Steagall as well as breaking up too-big-to-fail financial institutions that pose a systemic risk to the stability of our economy.”)]  [98:  2016 Republican Party Platform, Republican National Convention (“We support reinstating the Glass-Steagall Act of 1933 which prohibits commercial banks from engaging in high-risk investment.”)] 

The legislation accomplished a variety of tasks and consisted of thirty-four sections. The term “Glass-Steagall Act” is usually invoked to refer to five sections. The longest, Section 8, created the Federal Deposit Insurance Corporation as a quasi-independent corporation of the Federal Reserve System (funded through the Fed, albeit with a separate board), and sections 16, 20, 21, and 32, which created a separation in finance between commercial banks that accepted deposits and investment banks that underwrote securities, advised firms and individuals on investments, and performed other kinds of merchant banking activities.[footnoteRef:99] [99:  The capital-market provisions of the Banking Act of 1933 have also spawned an extraordinary literature and political enthusiasms around whether this kind of market segmentation was desirable at the time or should now be reinstated. For the best accounts on both sides of that debate, see Paul Mahoney, “Deregulation and the Subprime Crisis,” 104 VA. L. REV. 235 (2018)  cite this and Arthur Wilmarth, “The Road to Repeal of the Glass-Steagall Act,” 17 WAKE FOREST J. OF BUS. & INTELLECTUAL PROP. L. 441 (2017) ] 

The advent of these two classes of provisions—the separation of commercial and investment banking and the creation of federal deposit insurance has a legal logic, but not a historical one. The justification, cited at the time and cited after the fact, for combining these two disparate policies was to ensure that the privilege of deposit insurance would not be used by banks who might gamble with this federal subsidy. 
But historically, the very idea of deposit insurance as a federal answer to any problem cannot be taken for granted. States had experimented with deposit insurance beginning in New York in 1829, with varying degrees of success.[footnoteRef:100] After the Panic of 1907, deposit insurance was suggested, Democrats included in their party platform “legislation under which the national banks shall be required to establish a guarantee fund for the prompt payment of the depositors of any insolvent national bank, under an equitable system which shall be available to all State banking institutions wishing to use it.”[footnoteRef:101]  [100:  See Charles Calomiris and Eugene White, “The Origins of Federal Deposit Insurance,” in THE REGULATED ECONOMY: A HISTORICAL APPROACH TO POLITICAL ECONOMY (Claudia Goldin and Gary D. Libecap, eds.) (1994).  ]  [101:  Democratic Party Platform, July 7, 1908] 

There was little enthusiasm for the project outside the Democratic Party bosses who wrote the platform, and 1908 was not the Democrats’ year. Laurence Laughlin, one of the key monetary theorists behind what would become the Aldrich Plan, dismissed the Democrats’ ideas as an effort to “make men good by law. It is purely populistic and socialistic.” The depositors would be better served by relying on “the skill, integrity” and “good management” of bankers than any kind of socialistic intervention.[footnoteRef:102] Despite continued—and somewhat uneven—experimentation at the state level,[footnoteRef:103] the idea of federal deposit insurance on the eve of the Depression was widely dismissed. “Experience would seem fully to have demonstrated that the insurance of bank deposits through legislation is so fully discredited as to warrant the permanent scrapping of the scheme.”[footnoteRef:104] [102:  As quoted in Richard T. McCulley, Banks and Politics During the Progressive Era. 160 (1992).]  [103:  Many blamed deposit insurance for causing bank failures in, for example, South Dakota. “Arthur Evans, “South Dakota’s Pet Peeve Is State Banking,” Chicago Daily Tribune, Aug. 5, 1926. Many of the deposit insurance funds at the state level were completely insolvent before the great banking crises of the 1930-1933. ]  [104:  “Deposit Insurance, Again,” Bankers’ Magazine, vol 116, January 1928. ] 

Bankers did not lose their enthusiasm for deposit insurance throughout the debates. In the words of one contemporary observer, “[i]nfluential bankers and banker organizations fought deposit guaranty to the last ditch.”[footnoteRef:105] Their dispute was not that nothing should be done, but that deposit insurance had been a failure where it had been practiced ahead of the crises. “There can be no question about the need of protection for American bank depositors,” one banker wrote in 1932. “The debatable point is the form which that protection should take.”[footnoteRef:106]  [105:  Howard H. Preston, “The Banking Act of 1933,” 23 AM. ECON. REV. 585, 599 (1933). ]  [106:  P.T. Hitchens, “The Guaranty of Bank Deposits: Sound Banking the Best Guaranty for Depositors,” BARRON’S, May 30, 1932. ] 

The bankers had the better of the argument from the perspective of practical experience. Nearly every state insurance fund was insolvent by the time the Glass-Steagall was passed in 1933.[footnoteRef:107] Carter Glass himself, speaking at the Democratic National Convention in 1932, argued that the “guarantee of bank deposits has been tried in a number of states and resulted invariably in confusion and disaster to the financial structure of those states.” Any effort to adopt deposit insurance at the federal level would “drive the strongest member banks from the Federal Reserve System. Those strong banks should not be assessed to pay a premium for mismanagement.”[footnoteRef:108]  [107:  Id. ]  [108:  As quoted in Turner Catledge, “Platform Adopted with One Loud ‘Aye’”, New York Times, July 1, 1932, page 15. ] 

The change came slowly, then quickly. The banks were almost unanimously opposed, but some southern politicians viewed deposit insurance as an alternative to the dread of branch banking, or the practice of allowing banks to open new branches under the same umbrella organization. Henry Steagall, the Democrat from Alabama who chaired the House Banking Committee, was among those defendants of unit banking—the legal prohibition on branch banking. Deposit insurance was its alternative, and every piece of banking legislation from 1930 onward that originated from the House included some kind or other of deposit insurance.  
Carter Glass and Franklin Roosevelt—also an opponent of deposit insurance—eventually relented, but on conditions. Glass wanted a temporary scheme to attach to his bill that would punish New York investment banks by pushing them out of the commercial banking space. The public did not attach the same importance to that pet issue, although the prominence of New York’s perceived errors had risen in the sensational Pecora hearings that had brought the activities of investment banks to the front pages of the newspaper.[footnoteRef:109] [109:  The definitive book on those hearings is the excellent Michael Perino, The Hellhound of Wall Street: How Ferdinand Pecora’s Investigation of the Great Crash Forever Changed American Finance. As Perino documents, the success of Pecora is itself an extraordinary series of fortunate events. For more on this theme, see Peter Conti-Brown, “The Accidental History of the Federal Securities and Banking Laws: A Review of Michael Perino's Hellhound of Wall Street: How Ferdinand Pecora's Investigation of the Great Crash Forever Changed American Finance,” 39 Sec. Reg. L. J. 1 (2011). ] 

But although Glass’s enthusiasm for the separation of commercial and investment banking made deposit insurance more palatable, the real enthusiasm was in what Congress had already done as the first piece of New Deal legislation: the de facto provision of 100% deposit insurance through the banking holiday of 1933. Shortly after his March 4, 1933 inauguration, Roosevelt declared a national banking holiday after other states, beginning in Michigan, had done the same. The original executive order required a four-day holiday; the holiday was in fact extended for three additional business days. In total, banks were closed from March 5, 1933 until March 13, 1933. 
 The Bank Holiday created what economic historian William Silber called a “de facto 100 percent deposit insurance” as the Federal Reserve Banks provided essentially unlimited liquidity to banks and the banks themselves were not subject to particularly stringent recapitalization plans.[footnoteRef:110] The supervisory attention during that blistering period was to reassure the public, not cut out the rot of insolvency.[footnoteRef:111] And the public responded. Within two weeks, the public had returned “the public had returned to the banks two-thirds of the currency hoarded since the onset of the panic.”[footnoteRef:112] [110:  William Silber, “Why Did FDR’s Bank Holiday Succeed,” FRBNY Ec. Pol'y Rev. 19, 20 (2009).  ]  [111:  See CONTI-BROWN & VANATTA, supra note XX, chapter 3. ]  [112:  Id.] 

By 1951, when the Federal Deposit Insurance Act was passed to increase the level of deposit insurance throughout the country, remove the FDIC from any connection to the Federal Reserve System, and give the FDIC even greater authority as a bank supervisor and regulator, there was near unanimity that the FDIC had been a crown jewel of the New Deal. The hearings prior to the passage of the new act read like a love-in for the Corporation, reflecting if in hyperbole the national mood. “I want to say that I do not think there is any agency of the Government that is more entitled to the gratitude of the people than the Federal Deposit Insurance Corporation,” fawned Brent Spence, a Democrat from Kentucky and Chairman of the House Committee on Banking and Currency. The other members of Congress were similarly enthusiastic. Keep in mind: the U.S. military had defeated the Nazis just a few years before.[footnoteRef:113] [113:  Hearings before the Committee on Banking and Currency, House of Representatives, Eighty-First Congress, Second Session on S. 2822, July 20-22, 1950, page 21. ] 

And this was not simply a big-government view of market meddling. In their landmark Monetary History of the United States, libertarian economists Milton Friedman and Anna Schwartz described deposit insurance as “the most important structural change in the banking system to result from the 1933 panic, and . . . the structural change most conducive to monetary stability since state bank notes were taxed out of existence immediately after the Civil War.”[footnoteRef:114] [114:  MILTON FRIEDMAN AND ANNA SCHWARTZ, A MONETARY HISTORY OF THE UNITED STATES, 1867-1960 434 (1963). ] 

How, then, could a proposal as widely discredited as federal deposit insurance become such an integral part of federal law, widely viewed as an enduring success of the New Deal? 
There are elements of the crisis overreaction hypothesis at work for deposit insurance. The idea was off-the-shelf with almost no empirical evidence in its favor, passed in an emergency with little debate. Indeed, the Emergency Banking Relief Act of 1933, passed on March 9, 1933, to legitimize FDR’s Bank Holiday was passed in a single day, with no copies circulated to the members of Congress who had to vote on its contents and after only thirty-eight minutes of “debate.”[footnoteRef:115] [115:  DAVID KENNEDY, FREEDOM FROM FEAR: THE AMERICAN PEOPLE IN DEPRESSION AND WAR, 1929-1945 134-35 (1999)] 

But this view misses both the process and outcomes of this legislative maneuvering. Franklin Roosevelt had almost untrammeled legislative autonomy in these first weeks of the New Deal. But he yielded to a public outcry that favored this kind of formal assurance. Carter Glass, opposed as we’ve seen to the idea, needed it to support the less obviously important policy idea in the separation of commercial and investment banking. The confluence of events and the bargain that Carter Glass, Roosevelt, Steagall, and the enthusiasms of a mostly uninformed Congress to do something muscular in response, pushed through an idea that has endured, with bipartisan enthusiasm, for eighty years thereafter.[footnoteRef:116]  [116:  Indeed, the experience of deposit insurance has prompted some commentators to extend the idea to many more classes of assets. See, e.g., GARY B. GORTON, SLAPPED BY THE INVISIBLE HAND: THE PANIC OF 2007 (2010) and MORGAN RICKS, THE MONEY PROBLEM: RETHINKING FINANCIAL REGULATION (2016)] 

A key component of punctuated coalitions in enduring legislation is also the role of incumbent governmental institutions that seek to navigate new legislative proposals with an aim of institutional expansion. The deposit insurance provisions created the Federal Deposit Insurance Corporation. In doing so, it also created precisely this new voice on the stage, with important legislative implications for the future.[footnoteRef:117]  [117:  See Part IV, infra.] 

The Banking Act of 1935
After the burst of legislative activity meant to respond to the financial and general economic conditions of the Great Depression, banking receded temporarily from the legislative agenda. That legislative burst had, in addition to the deposit insurance and capital markets changes discussed above, ushered in a new regime governing the capital markets.[footnoteRef:118] The Roosevelt Administration’s legislative agenda now faced the task of reshaping the national economy.  [118:  See Mahoney, supra note XX. ] 

It was not a straightforward exercise. The U.S. Supreme Court, for one, had taken a mostly dim view of the Administration’s economic experimentations.[footnoteRef:119] And Roosevelt’s overwhelming legislative majority was beginning to show signs of wear. Partisan lines were not holding steady; ideological divides were becoming more and more stark.[footnoteRef:120]  [119:  See JAMES F. SIMON, FDR AND CHIEF JUSTICE HUGHES: THE PRESIDENT, THE SUPREME COURT, AND THE EPIC BATTLE OVER THE NEW DEAL (2012). ]  [120:  See JAMES T. PATTERSON, CONGRESSIONAL CONSERVATISM AND THE NEW DEAL: THE GROWTH OF THE CONSERVATIVE COALITION IN CONGRESS, 1933-1939 (1967) ] 

It is thus something of a surprise that the legislative activity in the 74th Congress—the so-called “Second New Deal,” as it was called then and now—should be so enduring. Indeed, the legislation of the Second New Deal proved much longer lasting than the first. During that session, the Congress passed, among other bills, the Social Security Act, the National Labor Relations Act (creating an enduring structure for resolving labor disputes and protecting labor rights), bills creating rural electrification (which increased Democrats’ political hold on rural America), and much else. 
Tucked away in that legislative mix was the Banking Act of 1935. Given how much the legislative activities of the previous Congress had focused on the questions of banking, and given how much significant attention was placed on this suite of other blockbuster legislation, the story of that Act’s passage is an important illustration of punctuated coalitions. 
The Banking Act of 1935 remade the Federal Reserve System. It is the most significant piece of legislation in the Fed’s history besides perhaps the 1913 Federal Reserve Act, a piece of legislation that—at least from the perspective of structural legislation—failed its major test in the Great Depression. Understanding its origins and its endurance is thus an important test of the punctuated coalitional theory of legislation. 
Marriner Eccles—Policy Entrepreneur Extraordinaire
At the heart of the 1935 Act is Marriner Eccles, the Utah banker and later the first Chairman of the modern Federal Reserve System. Eccles, something of a pre-Keynesian devotee of Keyensian fiscal theories, charmed the new Roosevelt Administration and generated headlines as a millionaire banker who eloquently urged government to step into the breach to do what bankers themselves could not accomplish.[footnoteRef:121] He also distinguished himself as a banker who survived the crises of 1930-1933 with his banks intact. He was a perfect foil to some of the Administration’s most vehement critics, and was himself willing and eager to join the fray. [121:  For Eccles’s testimony before Congress, see Eccles Statement, Senate Finance Committee Hearing on the Investigation of Economic Problems, February 24, 1933. For contemporaneous press coverage, see Associated Press, “Rich Hit By Banker in Prosperity Plan,” February 25, 1933.  ] 

	Eccles joined the Administration as a special adviser to the president and to the U.S. Secretary of the Treasury. Eventually, Eccles was considered for the position of Governor of the Federal Reserve Board, not then a particularly prestigious position. To give a sense of how the Board Governor position was then perceived, the post became vacant when Eugene Black resigned—to take the position of Governor of the Federal Reserve Bank of Atlanta.[footnoteRef:122] Eccles initially refused the offer, despite broad support for it within the Administration and in the press.[footnoteRef:123] In response to inquiries of his availability, he responded that he “would not touch the position of governor [of the Federal Reserve Board] with a ten-foot pole unless fundamental changes were made in the Federal Reserve System.” [footnoteRef:124] [122:  MARRINER S. ECCLES, BECKONING FRONTIERS: PUBLIC AND PERSONAL RECOLLECTIONS 84 (1951)]  [123:  For example, Washington Post, August 22, 1934.  ]  [124:  As quoted in SYDNEY HYMAN, MARRINER S. ECCLES, PRIVATE ENTREPRENEUR AND PUBLIC SERVANT 155 (1976)] 

	Roosevelt invited him to propose his view of what those changes should be, and he and an assistant prepared a three-page blueprint of what amounted to a refounding of the Federal Reserve that eliminated the Wilsonian compromise. He narrowed his sights on the tangle of the Fed’s governance, a theme to which he would return again and again. “There is no reason to suppose that this administrative organization which functioned so badly in the past, will function any better in the future,” the Eccles memo intoned.[footnoteRef:125] “The diffusion of power and responsibility, the root cause of the trouble, remains. Over one hundred individuals are responsible, in various degrees, for the formulation of policy.” The result was a lack of accountability, a lack of responsibility, and a general ethos “characterized by inertia and indecisive action generally.” The solution was “in the direction of concentrating authority and responsibility for control into the hands of a small policy formulating body.”[footnoteRef:126] 	 [125:  Currie Memo to Eccles, April 1, 1935. I refer to it as the Eccles memo because the final proposal was given under Eccles signature, but it was drafted by his assistant Lachlan Currie. ]  [126:  Id. ] 

	The memorandum struck at the very heart of central banking, the decentralized system that was necessary just twenty years before to overcome the Jacksonian hostility to centralization that dominated the discussion of central banking. Indeed, what Eccles proposed was essentially to abolish what was “Federal” about the Fed and what was a “System.” (Roosevelt, by reneging on the commitment to gold, had already abolished what was “reserved.”).  
	Throughout the process of negotiating, in the midst of these other legislative priorities, the contents of the Banking Act of 1935, Eccles and his assistant, Lachlan Currie, returned again and again to the problem of the Fed’s structure. “Decentralized control is almost a contradiction in terms,” Currie wrote to Eccles in 1934. “The more decentralization the less possibility there is of control.” The 1913 Act’s creation of ad hoc institutional levers consisted of “fourteen bodies composed of 128 men who either initiate policy or share in varying degrees in the responsibility for policy.” (The fourteen were the twelve Federal Reserve Banks, the Federal Reserve Board, and the once powerful Federal Advisory Council, a group of bankers that was to advise the Federal Reserve Board.) These various bodies, their governors and boards, created made governance and public accountability virtually an impossibility. Currie glumly concluded that “[s]uch a system of checks and balances is calculated to encourage irresponsibility, conflict, friction, and political maneuvering” such that “anybody who secures a predominating influence must concentrate on handling men rather than thinking about policies.”[footnoteRef:127] [127:  Id. ] 

	Roosevelt was sold on the proposal. He committed the Presidency to the passage of Eccles’s bill, and Eccles accepted the Fed’s Governorship (recall that the Fed Chairman at that time was the Secretary of the Treasury) so that he could more effectively lead the legislation through Congress from inside the Fed rather than from inside the Administration. 
[bookmark: _Toc480185118]Father Coughlin and the Anti-Coalition of Populist Central Banking 
	The Banking Act thus entered into the crowded legislative field, the “least controversial” of the five major bills that Congress debated simultaneously.[footnoteRef:128] But that isn’t to say that no one else was paying attention to banking in 1935. In fact, an often forgotten counterpoint to Fed histories of the Banking Act of 1935 is Charles Coughlin, the “radio priest” and one of the most successful political dissidents in American history. Coughlin would also later be known as “one of the nation’s most notorious extremists: an outspoken anti-Semite, a rabid anti-communist, a strident isolationist, and, increasingly, a cautious admirer of Benito Mussolini and Adolf Hitler.”[footnoteRef:129] [128:  KENNEDY, supra note XX at 273]  [129:  ALAN BRINKLEY, VOICES OF PROTEST: HUEY LONG, FATHER COUGHLIN, AND THE GREAT DEPRESSION X (1982)] 

	But this came later. While Eccles was finding his way in the Roosevelt Administration and plotting the overhaul of the Federal Reserve System, Coughlin commanded a radio audience of over 40 million people and made a very different kind of overhaul central to that message.[footnoteRef:130]  Novelist Wallace Stegner, a regular listener, described Coughlin’s as “a voice of such mellow richness, such manly, heart-warming, confidential intimacy, such emotional and ingratiating charm, that anyone tuning past it on the radio dial almost automatically returned to hear it again.” It was “without doubt one of the great speaking voices of the twentieth century, . . . a voice made for promises.”[footnoteRef:131] [130:  GARY MARX, THE SOCIAL BASIS OF THE SUPPORT OF A DEPRESSION ERA EXTREMIST: FATHER COUGHLIN 119 (1962). ]  [131:  Wallace Stegner “The Radio Priest and His Flock” in Isabel Leighton, ed, THE ASPIRIN AGE: 1919-1941 (1949)] 

	Coughlin took an early interest in banking as a platform for his dissent. His critique was not about central bank governance. It was a morality play with scheming villainy that attached to both features of institutionalized money that are perennial themes in U.S. history. “I believe in the abolition of the privately owned Federal Reserve Banking system . . . and in the establishment of a Government-owned central bank,” he said on radio (and later published as a manifesto). It was banker control that he resented. “I believe in rescuing from the hands of private owners the right to coin and regulate the value of money, which right must be restored to Congress where it belongs.”[footnoteRef:132] [132:  CHARLES COUGHLIN, A SERIES OF LECTURES ON SOCIAL JUSTICE 16-19 (2013/1935)] 

	By 1935, as Eccles was beginning to lay his assault on the Federal Reserve System, Coughlin’s proposals were more specific and far more sweeping than his earlier complaints had permitted. Coughlin sought a “Bank of the United States of America” that, unlike either the previous two Banks and the Federal Reserve System, would not have any private participation. Indeed, the public participation would not be through the bureaucracy, but through the franchise: it would be a “financial democracy,” with each state entitled to elect a representative of the people. It would be, in a sense, an alternative government to the constitutional order established in 1789.[footnoteRef:133]   [133:  Id at 171-172. See also BRINKLEY supra note at 112. ] 

	Coughlin’s views were not persuasive to nearly anyone in official Washington, but no one could argue with his audience, or with his popularity. In the minds of his listeners, the Catholic priest and former teacher was a leading authority on monetary and financial matters. Eccles, then, could and did exploit that difference. Eccles considered Coughlin a “money crank”. But this only permitted Eccles, deemed a radical by many, to present as a moderate against the status quo of the Carter Glass-approved 1913 Federal Reserve System and the irresponsible overhaul proposed by Coughlin. 
[bookmark: _Toc480185119]The Moderate Banking Act of 1935	 
	With Coughlin on his left flank, Eccles set out to redefine the Fed with the tacit support of a popular president against what would be clear opposition. His memorandum to the president reflected much of the earlier thinking between him and Currie, but contains the clearest statement of Eccles’s conceptions of what a central bank should be, presented as an eight-point memorandum that reads at times like an eight-point manifesto.[footnoteRef:134] After discussing in preliminary points the basic connections between the banking and monetary systems and the overall problems facing the country, Eccles set his sights on the administrative chaos that Wilson, Glass, and the process of institutionalization—though he did not use the term—had wrought on the Federal Reserve System.  [134:  Eccles Papers, “Desirable Changes in the Administration of the Federal Reserve System, Box 4, Folder 1, Item 2, November 3, 1934. ] 

	The problem was the Federal Reserve Banks and the vaunted status of their Governors. The Federal Reserve Act never mentioned them, but they had “attained positions of major importance in influencing policy” despite being entirely severed from any kind of political accountability. It was this problem—on a bureaucratic level, on a democratic level—that Eccles wanted to change. “Although the Board is nominally the supreme monetary authority in this country,” Currie wrote Eccles, in a memo debating strategy, “it is generally conceded that in the past it has not played an effective role, and that the system has been generally dominated by the Governors of the Federal Reserve Banks.” As an “unfortunate result,” he continued, “banker interest, as represented by the individual Reserve Bank Governors, has prevailed over the public interest, as represented by the Board.” Eccles’s position was notable: Eccles was himself a banker whose views were represented by the Federal Reserve Bank of San Francisco, and yet he sought the Banks’ exclusion from national policy. The problem wasn’t only one of inappropriate banker influence on the System; it was also one of governance. “With such an organization” wrote Currie, “it is almost impossible to place definite responsibility anywhere. The layman is completely bewildered by all the officers, banks and boards. Even the outside experts know only the legal forms.” This was the problem that Eccles wanted to solve.[footnoteRef:135] [135:  On Reserve Bank dominance, Eccles & Currie (1934/2004). ] 

This old debate, then, had come again. It was nearly the same as had occupied Jefferson and Hamilton, and, as Glass never tired of reminding those gathered, it was the problem the framers of the Federal Reserve System in 1913 had thought they had solved with the great Wilsonian compromise. But those who opposed the “Eccles bill” as it was (rightly) coming to be called didn’t count on the two extremes that were otherwise dominating the discussion: something like the public control that Father Coughlin was then advocating and what was regarded as the failure of laissez-faire that the First Federal Reserve System seemed to represent. 
Eccles knew that keeping the strategy within that context was an advantage over those who would have dropped the entire system. “The adoption of these suggestions would introduce certain attributes of a real central bank capable of energetic and positive action without calling for a drastic revision of the whole Federal Reserve Act,” Eccles wrote to the President. “Private ownership and local autonomy are preserved, but on really important questions of policy authority and responsibility are concentrated in the Board. Thus, effective control is obtained, while the intense opposition and criticism that greets every central bank proposal is largely avoided.” Whether or not he was being disingenuous is an open question, but the overhaul he had in mind was already being marketed—to the President, as it would to the public—not as an overhaul, but as a clarification. 
As Eccles records it, Roosevelt cautioned that the proposals would be controversial, but that they were desirable. He had the president’s blessing.[footnoteRef:136] [136:  ECCLES, supra note XX at 175 ] 

[bookmark: _Toc480185120]Eccles, the Banking Act, and the Governor Appointment
	A week after he submitted his final memorandum to the president, he had not only Roosevelt’s blessing on the suite of reforms, but also his appointment as Governor of the Federal Reserve Board. Within weeks, Eccles’s proposal would formally arrive at Congress. The Chairman of the Federal Reserve Board and Governor—previously, two separate positions, with the Secretary of the Treasury in the first and Eccles’s predecessors in the second—would be merged. Salaries would be raised to attract top talent, avoiding the embarrassing situation where the Governor of the Federal Reserve Board would resign in favor of becoming the Governor of a Federal Reserve Bank (as had happened with Eugene Black). The Board would control reserve requirements over member banks, and the FOMC would be reconstituted to have Board control.[footnoteRef:137]   [137:  Eccles Papers, “Outline of Proposed Federal Reserve Legislation,” Box 14, Folder 1, Item 13. ] 

	The House was much more sympathetic to the proposal than the Senate. There were questions at the heart of what Eccles was trying to accomplish: “What is the difference between this measure and an outright central bank?” To this question, Eccles equivocated. “Well, I do not know just what you mean by ‘central bank’,” he began, before explaining that “the Federal Reserve System has always been expected to perform certain functions of a central bank. It was set up on the basis of certain regional autonomy, due, I suppose, in part, to the opposition to centralization in this country at the time the Federal Reserve System was set up.” Eccles knew he had to avoid the damning label, and so made clear: “The proposed bill in no way changes the physical structure.”[footnoteRef:138]  [138:  Hearings before the Committee on Banking and Currency, House of Representatives, 74th Congress, on HOUR 5357, February, March, and April 1935, pages 209 ] 

	This explanation was enough for the Democrats, but not the Republicans. They were struck especially by how the bill was prepared, so much in secret given the redesign. Representative John Hollister, Republican of Ohio, thought the bill represented an abolition of that private structure. “You have today a Federal Reserve Board that is charged with responsibility, and no one would deny that the Federal Reserve Board today has enormous power, enormous authority, and enormous responsibility.” But they needed to be balanced by the power of the “12 banks which have considerable—not considerable, but some—independence, not as much as they used to have.” Hollister did not say they needed more independence, “but I just dread taking away what they have left.”[footnoteRef:139] [139:  Id. at 358. ] 

	To this, Eccles stuck to his legislative and rhetorical strategy. “I do not believe that we are taking it away,” Eccles responded. The changes were only for clarity, not redesign. 
	Some Democrats, channeling Father Coughlin, pushed Eccles in the other direction. Clyde Williams, a Democrat from Missouri, noted the “considerable agitation, a good deal of comment in the country, about the Government owning these institutions.”[footnoteRef:140] Why not just go all the way toward that model? Why the intermediate step? Here, Eccles sought to have it both ways. “I see no reason why a management selected with the Government owning the stock would insure the System being operated in the public interest anymore than would be the case with members of the Federal Reserve Board being appointed by the President of the United States.” He concluded, “it is not so much who owns the bank as it is the way the bank is set up and the responsibility with which it is charged.”[footnoteRef:141] [140:  Id. at 226. ]  [141:  Id. at 229] 

	Eventually, the House approved the controversial Title II, with only a few changes to the Eccles proposal. The Federal Reserve Board would expand to eight, with one Governor; the two except officio members would remain. And the FOMC would consist of all eight Board members, and five Reserve Bank representatives. This level of participation was not enough to win the Republican minority, but Democrats commanded such a majority that it didn’t matter. [footnoteRef:142] [142:  House Committee on Banking and Currency, Report, Banking Act of 1935, Report No 742, page 8. ] 

	The Senate was a different story. Here, Eccles overplayed his hand. He had wanted not to eliminate the Reserve Banks completely—it was on this basis that he tried to thread the needle. He wanted to gut their influence over policy and turn them into advisers, not policy-makers. But, as he later admitted, he played the political game poorly. Eccles’s proposals offended Glass’s sense of policy and his sense of pride, and the aging Senator did more than bring in hostile witnesses: he also retaliated by holding up Eccles’s confirmation hearings as the old Federal Reserve Board’s Governor (and in fact was the only Democrat to vote against Senate confirmation when the vote finally did go through).[footnoteRef:143]  [143:  Eccles discusses his political blunders in ECCLES supra note XX. ] 

As the debate around the Eccles bill continued, there may also have been a sense of longing for what might have been for Carter Glass. The aging Senator was, at his core, deeply conservative and hated almost everything about the New Deal, despite lending his name to one its signature achievements. In fact, “[h]is record of opposition to the New Deal, based on a study of thirty-one bills on which he voted, 1933-1939, was 81 percent opposed—easily the highest of all Democratic senators of the period.”[footnoteRef:144]  [144:  See PATTERSON supra note XX at 20. ] 

Glass’s opposition meant that he was able to salvage a continuing policy role for the Reserve Banks: they would keep their private status (through member banks’ ownership of the Reserve Banks), they would keep their private boards of directors, and the Federal Open Market Committee—created under Glass-Steagall just two years before—would include five seats for the Reserve Banks, to be filled on a rotating basis.[footnoteRef:145]  [145:  The Federal Reserve Bank of New York didn’t become a permanent member of the FOMC until 1942. ] 

	Even so, while Glass won some concessions, Eccles got most of what he sought. The final version of Title II created a system that represented a dramatic departure from every other experiment in central bank design in U.S. and indeed world history. It abolished the Federal Reserve Board created in 1913 and replaced it with the Board of Governors of the Federal Reserve System. (The term “Federal Reserve Board” remains in wide if anachronistic use to refer to the Board of Governors.) 
	As historian David Kennedy has written, after the 1935 Act, “the Fed now had more of the trappings of a true central bank than any American institutions had wielded since the demise of the Bank of the United States in Andrew Jackson’s day,” precisely the result Eccles had both sought and denied seeking.[footnoteRef:146] But the Federal Reserve System after 1935 was more than that: The new Federal Reserve System had the trappings not only of a “true central bank,” but was the beginning of what economic historian Charles Goodhart has called central banking’s “evolution” from private banks running a private banking policy with public benefits to a public central bank in the modern sense of the word.[footnoteRef:147]  [146:  KENNEDY supra note XX at 245.]  [147:  CHARLES GOODHART, THE EVOLUTION OF CENTRAL BANKING (1988)] 

	It is thus not an exaggeration to say that the 1935 Act created the first modern central bank and came about essentially as a kind of employment contract for Marriner Eccles. 
Punctuated Coalitions and the 1935 Act
The Banking Act of 1935 remains something of a forgotten juggernaut of financial legislation. When Fed officials wax eloquent about their history, they almost always refer to the 1935 legislation in passing.[footnoteRef:148] But it has retained enormous influence on the shape of the subsequent eighty years. Its passage is also indicative of the most important features of punctuated coalitions: randomness, temporariness of the legislative coalition, the nature of idea generation in the legislative process, and the role of anti-coalitions.  [148:  See, e.g., Jeffrey Lacker, “Does Federal Reserve Governance Need Reform?” Federal Reserve Bank of Richmond Speech, Marshall University, Huntington, West Virginia, October 5, 2016 ] 

The randomness of a Utah millionaire joining the Roosevelt Administration, with no prior connection to the candidate, is striking itself. But at every turn, different changes could have pushed this result away. Had the legislative agenda not been dominated by so much other activity, the Banking Act would have received much more withering scrutiny, making it harder for Eccles to succeed in his vision. Carter Glass was, himself, a much stauncher supporter of Roosevelt during the 1932 campaign and was seriously considered as Roosevelt’s first Treasury Secretary. Had that occurred, instead of the original and enfeebled Republican William Woodin, Glass would likely have killed the proposal at an early stage. Eccles was, after all, working for the Secretary of the Treasury. Eugene Black’s resignation to lead the Atlanta Fed is another example.  
The emphasis on randomness in this theory of legislation may appear nihilist to some, facile and reductionistic to others. It is neither. The point is that our efforts to impose a narrative frame on the inevitability of certain ideas—deposit insurance for example, or the centralization of central bank leadership—is erroneous. While ideas have a stickiness to them once they are converted to law, there is almost no narrative inevitability that accurately describes the legislative process. 
Second, the 1935 Act shows the power of policy entrepreneurs. Marriner Eccles, of course, looms large over this process, more so than virtually any other figure in the legislation surveyed in this Article. (Henry Steagall’s role in pushing through deposit insurance probably comes in as a distant second.) Individuals matter enormously to the passage of legislation, by identifying the right moment to act and making the right arguments that will appeal to the right audiences. 
Third, the evolutionary process of this policy entrepreneurship is itself striking. Unlike deposit insurance, the idea of centralized public leadership at the Fed was not off-the-shelf. Eccles’s policy ideas that he cared most about prior to his appointment were about fiscal policy, not monetary policy. These ideas arose in real time, in reaction to the exogenous event not of financial crisis—that had already passed—but a job offer. 
And finally, Eccles—the radical banker—was able to position his idea as a moderate compromise even though it did in fact radically reshape the Federal Reserve System. Father Coughlin and those millions who joined him in their disgust for bankers allowed Eccles to reposition a piece of momentous legislation in a spirit that it could not have obtained. Rather than pushing the legislation to the left, the anti-coalition allowed the legislation to redefine the outer edge of policy suggestions.
The coalition that pushed the 1935 Act home would quickly fall away. By 1937, Congress no longer had enthusiasm for Roosevelt’s legislative experiments. The conservative Democrats were in rebellion, and public attention shifted to international affairs. Eccles himself would play legislative defense for the rest of his public life. But by then the task of radical reimagination of central banking was already complete.  
Punctuated Coalitions in Failure and Success: Housing Finance and Holding Companies
The legislation reviewed so far—the Federal Reserve Act, the deposit insurance provisions of the Banking Act of 1933, and the reformation of the Federal Reserve System in the Banking Act of 1935—follow a specific kind of punctuated coalitional approach to legislation. Exogenous events spur temporary coalitions around a legislative idea that moves through intellectual, political, and eventually legislative streams to become law. 
But punctuated coalitions in the creation of legislation can also explain legislative efforts that simmer over a much longer period. In this Part, we review two different instances of this phenomenon: holding company legislation, actively debated for decades prior to the passage of the landmark Bank Holding Company Act of 1956 and the slow but extraordinary rise of housing finance legislation over an eighty year period. In the first instance, we see how the successful legislative coalition in 1956 was in fact mostly built out of frustration. The more durable coalition of policy entrepreneurs saw in the BHCA at most a partial victory. Its success was won more out of exhaustion than innovation. And in the rise and rise of the government-sponsored enterprises, we see punctuated coalitions at key moments that created an institutional apparatus that became, until now, nearly impenetrable to reform. 
In both cases, the exogenous events are not crises—there was no crisis in sight of the 1956 legislation, and the major reforms to the GSEs were borne out of fiscal despair rather than crisis response. Understanding, then, the interests at the moment of legislative change—including when those interests succeeded and when they failed—gives a good sense of how these major changes to the financial landscape became so enduring. 

Housing Finance
In most accounts of the New Deal, housing legislation is not at the center of the accounts of financial legislation.[footnoteRef:149] The main event for financial legislation lay elsewhere. But enthusiasms for home ownership as an anchor in American policy was older than the Great Depression. Herbert Hoover, as Secretary of Commerce under Harding and Coolidge, made home ownership key to American prosperity, publishing a pamphlet entitled “Own Your Own Home.”[footnoteRef:150] [149:  See, e.g., KENNEDY, supra note XX. ]  [150:  For an excellent overview of home ownership during the era, see LeeAnn Lands, “Be A Patriot, Buy A Home: Re-Imagining Home Owners and Home Ownership in Early 20th Century Atlanta,” 41 J. SOCIAL HIST. 943 (2008)] 

Near the end of his own presidency, Hoover sought to rem the ills of the Great Depression by institutional design that, in his view, would retain private initiative and These enthusiasms would surface again during the Roosevelt Administration, but the first experiment in housing finance was through the Federal Home Loan Bank System, part of a widely covered (and applauded) legislative package that Hoover submitted to Congress in the summer of 1932. The bill, as passed, would buy home loans not to exceed 40% of the value of the underlying home, and not more than $20,000 (roughly $350,000 adjusted for inflation).[footnoteRef:151] The Federal Home Loan Bank System is still active, if often forgotten, probably the lasting legislative achievement of the Hoover Administration.[footnoteRef:152] [151:  JAMES R. HAGERTY, THE FATEFUL HISTORY OF FANNIE MAE: NEW DEAL BIRTH TO MORTGAGE CRISIS FALL 22 (2012)]  [152:  For a reinterpretation of the still-vibrant Federal Home Loan Bank System, see Kathryn Judge, “Three Discount Windows,” 99 CORNELL L. REV. 795 (2014).] 

The Roosevelt Administration paid close attention to housing policy, passing the Home Owners’ Loan Corporation Act as part of the first hundred days.[footnoteRef:153] The purpose of the HOLC and the FHLBs were similar: to provide a secondary market for home loans, subject to restrictions. That is, these institutions—the HOLC a government agency, the FHLBs government-sponsored enterprises like the Federal Reserve Banks—were meant to assist in financial intermediation by putting downward pressure on the availability of credit. HOLC loans could only be secured by homes for no more than four families and subject to the same $20,000 appraisal limit (although the loan itself could be no more than 80% of the value of the home and no more than $14,000). The HOLC loans also fixed interest rates at no more than 5%, must be fully amortized, and were for fifteen years.[footnoteRef:154] [153:  Roosevelt’s Bill Proposing Refinancing of Mortgages for Home Owners, N.Y. TIMES, Apr. 14, 1933, at 2]  [154:  C. LOWELL HARRISS, HISTORY AND POLICIES OF THE HOME OWNERS’ LOAN CORPORATION (1951)] 

HOLC loans were almost an entirely new kind of mortgage animal. Until that time, it was common for mortgage loans to be less than 70% of the value of a home. Interest-only loans were common, meaning a balloon payment at the end of the mortgage period was the norm. At the height of the Great Depression, millions of unemployed home owners could not meet these demands.[footnoteRef:155] [155:  See KENNEDY, supra note XX.  ] 

These new institutions were designed to intervene in these markets. The FHLBs remain a central if unheralded part of the financial system, but the HOLC was liquidated—at profit—in 1951.[footnoteRef:156] At its peak, it supported 1 million loans.  [156:  Peter M. Carrozzo, “A New Deal for the American Mortgage: The Home Owners’ Loan Corporation, the National Housing Act, and the Birth of the National Mortgage Market,” 17 U. MIAMI BUS. L. REV. 1 (2008)] 

In 1934, Congress built on the HOLC by creating the Federal Housing Administration, designed to insure lenders against mortgage default. The 1934 Housing Act also created the Federal National Mortgage Association (“Fannie Mae”), on the expectation that it would serve as a model of precisely the kind of enterprise that would enter this new mortgage insurance business. Jesse Jones, then chairman of the Reconstruction Finance Corporation—the Hoover-built government agency still on the front lines of fighting the Depression, and active in mortgage markets—described the ambition, the Administration “wanted private investors to own the business, to do the work and make a fair profit. But we couldn’t induce anyone to try it.”[footnoteRef:157]  [157:  As quoted in HAGERTY, supra note at 22 (2012)] 

And so Fannie Mae stood alone, but paled in comparison to HOLC and the FHLBs. At its pre-World War II peak, Fannie had only $211 million in loan assets,[footnoteRef:158] less than 1% of the more than $23 billion in outstanding debt on individual mortgages at the time.[footnoteRef:159] This paltry figure declined to just $5.4 million by the end of the war, putting Fannie Mae not just on the brink of irrelevance but non-existence.[footnoteRef:160] HOLC, meanwhile, made refinancing loans totaling $3.1 billion touching about 40% of the entire qualifying mortgage market.  [158:  Id. at 27.]  [159:  U.S. Dep’t of Commerce, Bureau of Foreign and Domestic Commerce, Indebtedness in the United States 1929-41, 21 ECONOMIC SERIES, May 1942, at 48.]  [160:  HAGERTY, supra note XX, at 27.] 

By 1951, the HOLC was liquidated (at a profit). But Fannie Mae survived and thrived over decades. As of 2016, Fannie Mae and its sibling-successor, the Federal Home Loan Mortgage Corporation (Freddie Mac), had combined assets of $5.3 trillion dollars,[footnoteRef:161] equal to over a quarter of the size of the entire gross domestic product for the United States in that year.[footnoteRef:162] [161:  Federal National Mortgage Association, Annual Report (Form 10-K) (Feb. 17, 2017); Federal Home Loan Mortgage Corporation, Annual Report (Form 10-K)(Feb. 16, 2017).]  [162:  The U.S. Gross Domestic Product for 2016 was $18.6 trillion.  Bureau of Economic Analysis, National Economic Accounts – Gross Domestic Product, https://www.bea.gov/national/index.htm#gdp (last visited Jan. 12, 2018).] 

What explains this extraordinary rise? 
Legislative design cannot account for this extraordinary rise. Fannie Mae was not a major player in housing finance at its birth. The crux of the matter is that while Fannie Mae was indeed founded pursuant to legislation passed in the wake of financial crises, Fannie would have remained at most a minor footnote in American economic history were it not for pivotal legislative developments that occurred far afterwards, at times in which no financial crises were in sight.  As originally authorized under the Housing Acts of 1934 and 1938, Fannie Mae was largely restricted to purchasing Federal Housing Administration (FHA) insured loans originated by lenders.[footnoteRef:163]  At its pre-World War II peak, Fannie had only $211 million in loan assets,[footnoteRef:164] less than 1% of the more than $23 billion in outstanding debt on individual mortgages at the time.[footnoteRef:165] This paltry figure declined to just $5.4 million by the end of the war, putting Fannie Mae not just on the brink of irrelevance but non-existence.[footnoteRef:166] [163:  Technically, Fannie was legally allowed to purchase non-FHA-insured loans as well, but only if they carried a 40% down payment or more.  Pub. L. 75-424, 52 Stat. 8, 23.  This effectively limited Fannie Mae to the purchase of FHA backed loans.  JAMES R. HAGERTY, THE FATEFUL HISTORY OF FANNIE MAE: NEW DEAL BIRTH TO MORTGAGE CRISIS FALL 23 (2012).]  [164:  Id. at 27.]  [165:  U.S. Dep’t of Commerce, Bureau of Foreign and Domestic Commerce, Indebtedness in the United States 1929-41, 21 ECONOMIC SERIES, May 1942, at 48.]  [166:  HAGERTY, supra note 6, at 27.] 

Yet, subsequent legislative initiatives breathed new life into the organization by greatly expanding the scope of loans it could purchase.  The first of these expansions of Fannie’s authority came in 1948, when Congress authorized it to purchase Veterans Administration (VA) loans.[footnoteRef:167] The volume of loans guaranteed by the VA at this point already exceeded that guaranteed by FHA.[footnoteRef:168]  In 1950 alone, Fannie acquired more than 130,000 loans, close to double the total volume it had processed in its entire history up to that point.[footnoteRef:169]  The next big expansion in Fannie’s scope came in legislation passed in 1970 which enabled it to purchase conventional loans, in addition to those backed by the FHA and VA.[footnoteRef:170]  As with the legislation passed in 1948, this represented a huge expansion of Fannie’s scope, as the FHA and VA loans it had previously been confined to comprised only about one third of the US mortgage market at the time.[footnoteRef:171] [167:  Housing Act of 1948, Pub. L. 80-864, 62 Stat. 1206, 1207 (codified throughout 12 U.S.C. §§ 1701-1750 (2012)).  At this point, there were no banking crises in sight.  What was in sight, however, was a substantial shortage of available housing for veterans returning from World War II, which was clearly a primary motivating factor for this expansion of Fannie’s scope. Richard W. Bartke, Fannie Mae and the Secondary Mortgage Market, 66 NW. U. L. REV. 1 (1971).]  [168:  Leo Grebler, David M. Blank & Louis Winnick, The Role of Federal Aids in Mortgage Finance, in CAPITAL FORMATION IN RESIDENTIAL REAL ESTATE: TRENDS AND PROSPECTS 238, 248 (Leo Grebler, David M. Blank & Louis Winnick eds., 1956).]  [169:  TIMOTHY HOWARD, THE MORTGAGE WARS: INSIDE FANNIE MAE, BIG-MONEY POLITICS, AND THE COLLAPSE OF THE AMERICAN DREAM 21 (2013).]  [170:  Emergency Home Finance Act of 1970, Pub. L. 91-351, 84 Stat. 450, 454 (codified throughout 12 U.S.C. §§ 1701-1750 (2012)).  This legislation allowed Fannie to purchase conventional loans, though it did still mandate somewhat enhanced security for them as compared to FHA and VA loans, such as requiring a down payment of at least 25% or the lender to share in at least 10% of the risks of the loan. Although the title of this legislation includes the word “emergency,” there is no plausible case to be made that it refers to anything like the kind of financial crisis that underlies the crisis-legislation hypothesis.  Instead, the “emergency” in the law’s name refers to the increasing interest rates at the time, which were making housing loans more difficult for consumers to acquire and which were a primary motivator for the legislation’s passage.  Congress Clears Emergency Home Finance Act Of 1970, in CQ ALMANAC 1970, at 10-277-10-287 (26th ed., 1971), available at https://library.cqpress.com/cqalmanac/document.php?id=cqal70-1293146. In particular, there were no proximate banking or other financial related “crises” near the passage of this legislation.  Interest rates were rising, creating certain stresses within the financial system and for certain consumers and institutions interacting with that financial system.  This constitutes a “crisis” only to the extent that any exigent matter of public interest does – in other words, any conception of “crisis” that covers this piece of legislation would likely include essentially all legislation within its ambit. ]  [171:  U.S. Dep’t of Housing and Urban Development, Office of Policy Development and Research, U.S. Housing Market Conditions – Historical Data – Table 16. Mortgage Originations, 1-4 Family Units by Loan Type: 1970-Present, https://www.huduser.gov/periodicals/ushmc/spring97/histdat2.html (last visited Jan. 12, 2018).] 

The 1948 doubling of Fannie’s scope of eligible loans, and the subsequent 1970 tripling of that scope, were by no means the only ways in which Congress significantly reformed the shape of government sponsored enterprises and thus the financial system as a whole during the post-war period.  One significant change that Congress brought about was to move Fannie from the status of a fully governmental entity to that of a quasi-private, “government sponsored enterprise” that would be owned by private shareholders, deliver profits to those shareholders, but still be explicitly and implicitly backed by US taxpayers. Many if not most commentators on the topic cite this peculiar quasi-governmental status of Fannie as being a central reason both for it growing as significantly in size as it did (the incentives for growth and profit of a private enterprise combined with the funding advantage that comes with an implicit government guarantee) as well as for the magnitude of risks that it took.[footnoteRef:172]  [172:  See, e.g., VIRAL V. ACHARYA ET. AL., GUARANTEED TO FAIL: FANNIE MAE, FREDDIE MAC, AND THE DEBACLE OF MORTGAGE FINANCE 28 (2011); Alex Blumberg, Self-Fulfilling Prophecy: The Bailout of Fannie And Freddie, PLANET MONEY (March 29, 2011), https://www.npr.org/sections/money/2011/04/21/134863767/self-fulfilling-prophecy-the-bailout-of-fannie-and-freddie; Bethany McLean, Government-Backed Mortgage Lenders are Awful — and Essential, Washington Post (Oct. 15, 2015), agreeing with this perspective and also quoting President Barack Obama expressing similar sentiments in describing the GSE business model as “heads [they] win, tails taxpayers lose.”] 

Congress began the process of privatizing Fannie in 1954, with legislation that created partial private ownership of Fannie’s stock.[footnoteRef:173]   Congress completed Fannie’s privatization in 1968, with legislation providing for its stock to be transferred entirely into private hands.[footnoteRef:174] [173:  Housing Act of 1954. Pub. L. 83-560, 68 Stat. 590, 612-614 (codified throughout 12 U.S.C. §§ 1701-1750 (2012)).]  [174:  Housing and Urban Development Act of 1968. Pub. L. 90–448, 82 Stat. 476, 536 (codified throughout 12 U.S.C. §§ 1701-1750 (2012)).  As has been widely reported, much of the motivation for this privatization of Fannie was President Johnson’s desire to take its debt off of the federal books as a way of downplaying the growing costs of the Vietnam War. HAGERTY, supra note 6, at 36.  Other accounts of the Housing and Urban Development Act of 1968 cite additional Congressional motivations as seeking to address the continued need for more affordable housing in the country, as the Act contained various other provisions to promote that as well.  Gilbert A. Bartlett, The Housing and Urban Development Act of 1968: Private Enterprise and Low-Income Housing, 10 WM. & MARY L. REV. 1 (1969).  There were no banking crises in sight when this legislation was passed, nor any meaningful indication that this move, which turned out to be pivotal for shaping the trajectory and influence of Fannie, was in any way a response to financial crises.] 

Another equally profound change wrought by Congress during this period was to expand the set of governmental and quasi-governmental agencies operating in the debt markets beyond just Fannie Mae.  The first of these steps came in 1968, with the creation of Ginnie Mae.[footnoteRef:175]  Ginnie Mae seeks to bolster the liquidity of FHA, VA, and other government sponsored mortgage programs by guaranteeing mortgage backed securities (MBS) backed by these loans.  Indeed, Ginnie played what can be seen as a pivotal role in modern finance by sponsoring what may be the first modern MBS ever, in 1970.[footnoteRef:176]  Unlike Fannie, Ginnie Mae has remained a fully governmental entity, though one with a large impact on modern finance and mortgage markets, given its over $1.7 trillion book of guaranteed MBS as of 2016.[footnoteRef:177] [175:  Housing Act of 1954. Pub. L. 83-560, 68 Stat. 590, 612-614.  Thus, Ginnie was created in the same Act that provided for the privatization of Fannie.  See generally HAGERTY, supra note XX, at 38.]  [176:  HOWARD, supra note XX, at 117.  Fannie and Freddie soon followed with their own MBS issuances, further illustrating the wide-ranging impact that these entities, shaped by non-crisis legislation, have had on the financial system.]  [177:  Ginnie Mae, Annual Report 2016, https://www.ginniemae.gov/about_us/what_we_do/Annual_Reports/annual_report16.pdf (last visited Jan. 12, 2018).] 

The next step in Congress’ expansion of quasi-governmental agencies was in 1970, when Congress created the Federal Home Loan Mortgage Corporation (Freddie Mac for short), a counterpart to Fannie but with a focus on purchasing loans from Savings and Loan associations, rather than from banks.[footnoteRef:178]  Although smaller than Fannie, Freddie is still gargantuan, with total assets as of 2016 of nearly $2 trillion.[footnoteRef:179]  Congress acted again in 1972 with the creation of the Student Loan Marketing Association (Sallie Mae for short, though now officially named the SLM Corporation), an institution focused on student rather than housing loans.[footnoteRef:180]  With total assets of $13 billion as of 2016,[footnoteRef:181] Sallie is in some respects small compared to Fannie and Freddie, yet with a market share covering more than half of all private student loans in the US,[footnoteRef:182] its role in this critical component of the financial system is quite significant. [178:  Emergency Home Finance Act of 1970, Pub. L. 91-351, 84 Stat. 450, 452 (codified throughout 12 U.S.C. §§ 1701-1750 (2012)); see also HAGERTY, supra note 6 at 50.  This was the same legislation that expanded the scope of Fannie’s mortgage purchases to include conventional loans.  See supra note 13 for discussion of this act, the motivation behind its passage, and the lack of connection between this and financial crises.]  [179:  Federal Home Loan Mortgage Corporation, Annual Report (Form 10-K)(Feb. 16, 2017).]  [180:  Education Amendments of 1972. Pub. L. 92-318, 86 Stat. 235, 265 (codified throughout 20 U.S.C. §§ 1001-1161 (2012)).]  [181:  SLM Corporation, Annual Report (Form 10-K) (Feb. 24, 2017).]  [182:  SLM Corporation, Sallie Mae Investor Presentation - First Quarter 2016 (Jan. 20, 2016), https://www.salliemae.com/assets/about/investors/webcasts/SLM_Investor_Presentation_Q1_2016.pdf] 

Coalitions and Intellectual Development in the Rise of the GSEs.
If the rise of the GSEs into central pillars of the U.S. financial system, and the government’s role therein, cannot be plausibly explained by a process of legislators reacting to financial crises and subsequent outcry, what did drive the development of the GSEs?  
The history of US government support for credit to buy land and housing goes back at least to 1800, with the government directly lending money for land purchases, and Congress at times forgiving these debts in response to widespread defaults.[footnoteRef:183]  Such practices were criticized at the time.  As one skeptic wrote, “capitalists, both real and fictitious, have engaged extensively in this business [of land speculation] … the banks have conspired with the government to promote it; the former by lending money to the speculator, the latter by its wretched system of selling land on credit.”[footnoteRef:184] [183:  MCLEAN, supra note XX, at 62.]  [184:  Id.] 

Fannie Mae, the first of the GSEs, was originally created under the auspices of the National Housing Act of 1934.  The same Marinner Eccles who featured in the crafting of the Federal Reserve also served as a principal drafter of the National Housing Act.[footnoteRef:185]  Eccles explained in testimony that a key purpose of the legislation, in keeping with Roosevelt’s political goals, was to avoid the government becoming directly involved in the mortgage markets and to instead to use “the power of government to establish the conditions under which private initiative could feed itself and multiply its own benefits.”[footnoteRef:186]   [185:  ECCLES, supra note XX at 151; see also Florence Wagman Roisman, “National Ingratitude: The Egregious Deficiencies of the United States’ Housing Programs for Veterans and the ‘Public Scandal’ of Veterans’ Homelessness,” 38 IND. L. REV. 103, 118 (2005).]  [186:  Id.] 

Homebuilders, realtors were key constituencies in support of the Act, and in particular its creation of the FHA to guarantee mortgages.[footnoteRef:187]  These parties anticipated that the Act would spur home building and sales.  Mortgage bankers also were critical backers, as the Act promised to put them on a more even playing field with savings and loan associations which already enjoyed similar lending support from the Federal Home Loan Banks.  Opposition came from insurers as well as the savings and loan associations who preferred to keep their unique advantages as compared to the mortgage banks.   [187:  HAGERTY, supra note XX, at 17-23; see also Wagman, supra at 118.] 

In furtherance of the goals of Eccles and Roosevelt to avoid increasing the government’s direct involvement in mortgage finance, the original National Housing Act of 1934 provided only for the establishment of private, national mortgage associations to purchase FHA backed loans from lenders.  But, despite provisions authorizing such associations, no groups of private institutions came together to form any during the three years following the National Housing Act’s passage.[footnoteRef:188]   [188:  MCLEAN, supra note 5, at 64.] 

It was administrative discretion by the Reconstruction Finance Corporation (RFC), established in 1932 under an Act bearing its name, that led to the government’s initial experiments with purchasing FHA backed mortgages.[footnoteRef:189]  Following this initial foray, Eccles, Roosevelt, and FHA Administrator Stewart McDonald pushed for the formal authorization and expansion of the government’s ability to establish its own national mortgage association to step in where the private sector had declined to act.  Builders and similar interests again supported this expansion, and in 1938, Congress passed (with large house and senate majorities) the National Housing Act Amendments which for the first time gave formal legitimacy to the governments’ already established practice of purchasing, packaging, and reselling securities based on FHA backed mortgages.[footnoteRef:190]  It was under this new legislation that Fannie Mae was initially chartered. [189:  Carrozzo, supra note XX at 42.]  [190:  Id.] 

Already then, we see here a far more nuanced account of the origin of the GSEs than can be encompassed by a simple explanation of a financial crisis followed by Congress quickly rushing for a pre-packaged idea to ram through the legislative process in response to overwhelming public outcry.  Instead, we see a legislative initiative that begins with a modest attempt to respond to a pressing policy issue (though not necessarily a crisis per-se) through government encouragement of activity in the private sector.  We see a period of several years in which this initial idea is tried in practice and comes up unsatisfactory.  We then see initiative by administrative agencies to start experimenting with solutions.  And then, over three years after the initial law’s passage, we see Congress return to the issue to make incremental revisions to its prior enactments.
Yet, as discussed above, limits on Fannie Mae’s purchasing power (particularly the restriction of it to FHA backed mortgages) would have rendered it largely a historical footnote had its scope not been greatly expanded by subsequent legislation.  Much of this expansion was driven by a sense of concern, at times even crisis, but these were crises in the availability of housing – the financial machinery of increasing available housing was a tool rather than an end of the legislation itself.  
The first big expansion of Fannie’s authority came with the Housing Act of 1948, which doubled Fannie’s scope to allow it to purchase Veterans Administration loans.  Housing, particularly for returning veterans, turned into a key issue in both the congressional and presidential elections of 1948,[footnoteRef:191] and this legislative move was thus part of the Truman administration’s bid to show progress on the housing issue ahead of that election.   [191:  Peter Dreier, “Labor's Love Lost? Rebuilding Unions' Involvement in Federal Housing Policy,” 11 HOUSING POL’Y DEBATE 327, 327 (2000).] 

The Emergency Housing Act of 1970, which tripled the scope of Fannie’s mandate by allowing it to purchase conventional mortgages not backed by the FHA or the VA offers particular insight into the nuances of the political processes that influenced how the government came to shape modern finance around the presence of the GSEs.  In the late 1960s and into 1970, housing was becoming increasingly unaffordable as rising inflation and caps on interest rates siphoned funds out of savings and loan associations and other institutions that traditionally extended mortgage credit.  There was broad bi-partisan agreement that action of some sort was needed, but less agreement as to the particulars of what that should be.  In March of 1970, the Senate Subcommittee on Housing and Urban Affairs convened to hear testimony on a slate of competing legislative proposals to address this problem of housing finance.[footnoteRef:192] [192:  Peter M. Carrozzo, Marketing the American Mortgage: The Emergency Home Finance Act of 1970, Standardization and the Secondary Market Revolution, 39 Real Prop. Prob. & Tr. J. 765, 768-70. (2005)] 

President Nixon’s Secretary of Housing and Urban Development, George W. Romney, presented a set of administrative proposals that included creating tax incentives to encourage more construction of housing and cutting government spending in order to reduce government borrowing that he argued created caused investors to direct their funds towards treasury securities rather than towards more productive uses such as housing lending.[footnoteRef:193]  Relatively low on Secretary Romney’s list of suggestions (item six out of seven, and one which he spent little time discussing with the Senate), was support for a proposal to allow Fannie Mae to begin purchasing conventional mortgages.[footnoteRef:194] [193:  Id. at 783.]  [194:  Id. at 783-84.] 

This proposal to expand Fannie Mae’s purchasing authority had been proposed the previous year by the National Association of Real Estate Boards as a way to stimulate additional house purchase activity.[footnoteRef:195]  Governor Sherman J. Maisel of the Federal Reserve Board also testified before the Senate, and echoed Romney’s somewhat tepid support for expanding the purchasing authority of Fannie Mae.  Governor Maisel stated that while he did not oppose expanding the authority and did see some benefits to it, he was skeptical that it would have a large scale impact, stating “the most feasible way to expand the pool of housing credit is to reduce the demand [that] the Federal Government is making on the private capital markets.”[footnoteRef:196] [195:  Id. at 787.]  [196:  Id. at 777-78.] 

Unsurprisingly, Allan Oakley Hunter, president of Fannie Mae, took a far more enthusiastic stance in support of expanding its purchasing authority in his testimony before the Senate Subcommittee.[footnoteRef:197]  A large component of Mr. Hunter’s testimony focused on outlining the successes that Fannie Mae had established in its prior work purchasing and re-selling FHA and VA backed mortgages and arguing that Fannie could expand on these successes if its scope was increased to larger segments of the mortgage market.[footnoteRef:198]  [197:  Id. at 779.]  [198:  Id. at 780.] 

Mr. Hunter also found significant support for his proposals in the testimony of Preston Martin, Chairman of the Federal Home Loan Bank Board (FHLBB), the federal agency overseeing federal home loan banks that helped provide financing to savings and loan institutions.[footnoteRef:199]  Chairman Martin advocated for the creation of what would become Freddie Mac – to purchase loans from savings and loan institutions just as Fannie Mae purchased loans from banks.  But, Chairman Martin agreed with Mr. Hunter that both national purchasing entities should be empowered to purchase conventional loans, rather than just those guaranteed by the VA or FHA.[footnoteRef:200] [199:  Id. at 773.]  [200:  Id. at 774-75.] 

Ultimately, the Senate considered a bill that adopted, amongst other housing related measures, these proposals to expand Fannie’s purchasing authority and to create a sibling institution, Freddie Mac.  The bill passed the Senate on a vote of 72 in favor and none opposed.  It secured support in the house by a vote of 324 in favor, two opposed, and 102 not present.  President Nixon signed the Emergency Home Finance Act into law on July 24, 1970.[footnoteRef:201] [201:  Id. at 794-95.] 

Several features of this process stand out in particular for informing the development of key pieces of the financial landscape in the United States.  First, just as the initial creation of Fannie Mae was itself the result of an incremental process, so too was this dramatic step to triple its authority and to create, for the first time, what most closely resembles Fannie Mae as it has been known in the more recent history of the past two decades.  In particular, Fannie Mae’s initial, smaller start enabled it to get a toehold, begin building up constituencies in support of its operations, and to establish a track record of success, all of which were critical to setting the stage for its dramatic expansion in 1970.  Although it is not possible to know the counterfactual outcome for certain, it seems very plausible that there never would have been a time in US history that the GSEs as we now know them could have been created in one fell legislative swoop.  Thus again, this instance belies the simple model of a single precipitous crisis that prompts rash action by Congress that is soon widely regretted.  
Secondly, we see in this process an interplay between federal agencies, here the Federal Reserve and the FHLBB, which evolved with different perspectives, interests, and constituencies, working at times together and at times in tension with one another to impact the direction of the legislation.  Finally, we see a swirling of political interests here, at times opposed to each other but equally often simply varying in emphasis and strategy, and ultimately coalescing into an essentially unanimous agreement on a piece of legislation.  Theories that posit that major financial reforms and government interventions in the financial system are a result of policy entrepreneurs seizing the levers of power and ramming through legislation against the better judgment of sounder minds would have a more difficult time accounting for a process and outcome such as this.


 




The Punctuated Coalitions of Housing Finance
The path of housing finance illustrates some key aspects of punctuated legislative analysis. The most important is the “institutional layering” that occurs in the policymaking process. As we saw, housing finance was a focus—even an obsession—for subsequent administrations. The Home Ownership Loan Corporation even duplicated the same functions, in a world without securitization and private-corporation status. But Congress made a strategic choice to emphasize Fannie, liquidate the HOLC, and then, by a thousand cuts, create an until now housing finance juggernaut that has proved almost invulnerable to reform.
Institutional layering, the concept pioneered by political scientist Kathleen Thelen, is the key component of punctuated coalitions that supported housing finance. Congress added on top of existing architecture, making tweaks along the way that fit the political moment of the time. But neither Roosevelt nor Johnson nor Nixon nor any of their contemporaries ever started fresh. They built on what had come before. 
The other aspect of punctuated coalitions that we see in housing finance is how old ideas can lead to unintended consequences even if the ideas themselves do not change. Fannie Mae was a Mortgage Association (in the awkward non-acronym that is Fannie Mae, the Mae is for mortgage association). The idea was to create an industry that private market participants could join and even dominate. They didn’t. And eventually, the enthusiasm for the mortgage products that HOLC and Fannie Mae pioneered meant that, even as a “private” corporation, American systems adapted to those systems. When combined with the profit motive and the bipartisan enthusiasm for home ownership, old ideas—like creating secondary markets for mortgages, or securitization—created something that no one ever really designed. 
Finally, the history of housing finance legislation in the United States illustrates that Congress does indeed respond to exogenous events. Those events just aren’t always—or even very often—financial crises. Sometimes they are fiscal, sometimes they are martial, sometimes they are driven by the personalities of legislative experimenters. Congress is always responding to something. Punctuated coalition analysis helps place at the center the sheer variety of those exogenous events.  

Holding Company Legislation That No One Loved
The Americanness of Bank Holding Companies
The bank holding company—an entity that controls a bank—was not a new entity in the 1950s. But they were (and are) unusually American. The innovation of a bank holding company for the U.S., and the reason it was nearly unique to it, has to do with U.S. history, politics, and law. 
Bank holding companies existed because of restrictions on branch and interstate banking. These restrictions varied by state, but interstate banking was prohibited through most of the 20th century. Separately, bank charters nearly universally prohibited nonbank businesses from owning banks. These twin restrictions—the separation of commerce from finance, and the small-bank preference that branching restrictions demonstrated—were not ironclad. Since at least the 1830s, clever businessmen had formed loose corporate affiliations between and among multiple banks and between and among banks and non-bank businesses. Bankers and policymakers in the U.S. knew how unusual their structure was, but the preference for restrictions on power meant that lifting these restrictions was an extraordinary—and extraordinarily fraught—effort. The McFadden Act of 1927 finally began permitting branch banking within states, where state legislation allowed it, but the bank holding company subverted even the restrictions that remained by creating separate legal entities in each state, owned by the same parent company or trust.
In other words, an effort to punish—or rationalize—the creaky system of quasi-group banking was a legislative target for decades. Just not a successful one. The 1930s had seen some forward momentum on the regulation of bank holding companies. The Banking Act of 1933 mentioned them by name, if only to try to bring holding companies under the same supervisory umbrella as other members of the Federal Reserve System.[footnoteRef:202] But even that mechanism lacked teeth. Small, state-chartered banks still, even in the postcrisis period of the 1930s, exercised significant political power to thwart the handful of legislative efforts to abolish interstate restrictions and bring all banking into a common regulatory and supervisory system. [202:  Banking Act of 1933, Section 3(b)] 

Transamerica and the Fed’s Legal Failures
By 1951, the bank holding company par excellence was Transamerica, a vast holding company that over the 1920s and 1930s grew to become one of the nation’s largest financial firms. The company’s most important asset was the Bank of Italy, the largest commercial bank in California, rechristened Bank of America in 1930 (the name that eventually stuck and migrated to the bank holding company now headquartered in Charlotte, North Carolina). It also controlled additional banks in New York, Washington, Oregon, Nevada, and Arizona. It aspired, in its founder A.P. Giannini’s terms, to become a financial services “department store” to provide its customers and clients with every conceivable financial product or service. The firm controlled insurance companies, mortgage originators, and before Glass-Steagall’s abolition of that business model, investment brokerages. For good measure, Transamerica also owned a salmon cannery, an oil and gas prospecting company, and a metal forging business. “This company,” James Bonbright and Gardiner Means wrote in their 1932 treatise on bank holding companies, “has an intercorporate structure so ramified as almost to pass beyond the bounds of comprehension.” After the war, TransAmerica continued its dramatic expansion.[footnoteRef:203] [203:  Branch, Chain, and Group Banking: Hearings Before the Committee on Banking and Currency, House of Representatives Vol. 2, Part 11, 71 Cong. 1545 (1930) (statement of A. P. Giannini); “Transamerica--The Bank Holding Company Problem,” 1 STAN. L. REV. 658 (1949); Bank Holding Bill: Hearings before a subcommittee of the Committee on Banking and Currency, United States Senate, 81 Cong. 193-194 (1950) (Statement of W. L. Andrews, Vice President and Treasurer, TransAmerica Corp.); Bonbright and Means, The Holding Company, 333. “Timeplan System Field to Expand: Wider Sales Financing Program Announced,” LAT, April 23, 1941; “Bank of America Extends Plan,” WSJ, April 24, 1941; “E. A. Mattison, Former Bank Executive, Dies,” LAT, December 4, 1958. In 1954, TimePlan Inc. was listed as inactive on Transamerica’s balance sheet of non-banking assets (Control of Bank Holding Companies, 63 [Statement of William McChesney Martin, Jr., Chairman of the Federal Reserve]). ] 

By the late 1940s, the Giannini octopus presented, from the Fed’s perspective, a fundamental threat to the nation’s financial structure. This concern was not new. Ten volumes of Treasury Secretary Henry Morgenthau Jr.’s famous diaries are dedicated to fights with Bank of America over various supervisory issues. The Gianninis’ withstood this political pressure because their huge bank and massive depositor base gave them enormous political clout, particularly among the incumbent Democrats
Marriner Eccles, who had himself created the first bank holding company in the U.S., had initially been sympathetic to the Gianinni banking interests.[footnoteRef:204] But their relationship eventually soured. By 1942 Transamerica had grown so large that it threatened to monopolize, as Eccles recalled, “a good part of the banking business of the Western seaboard.”[footnoteRef:205] In February, in a moment of comity among the federal bank supervisors, the Fed, the Comptroller, and the FDIC ordered Transamerica to cease acquiring new banks. Giannini ignored them. [204:  Indeed, to portray Eccles as a friend to small banks is a mistake. Befitting a banker who controlled one of the largest holding companies in the U.S. before his entrance into government, Eccles hated small banks. Writing to Roosevelt in November 1936, he railed against their continued existence. “It is still possible for persons who have no competence in banking to open so-called banks,” the Fed Chairman complained, which “are in reality nothing more than pawn shops.” These “mushroom miscalled banks” he continued, accounted for “the greatest holocaust of bank failures” causing “the greatest losses and misery among their depositors and” bringing “a large share of discredit down upon the heads of bankers generally.”  Worse, “through their various associations groups of these so-called independent bankers have been the most implacable foes of this Administration.” Nevertheless, Eccles came to recognize that monopoly power on the other side of the market could also fundamentally undermine the national banking structure. Marriner Eccles to Franklin Roosevelt, 12 November 1936, folder 6, box 5, Eccles Papers, FRASER.]  [205:  SHV citation ] 

The Fed, at Eccles insistence, sued. The Fed’s legal theory was an interesting one. The Banking Act of 1935, which Gianinni supported, authorized the Fed to enforce the Clayton Act’s antitrust provisions where they applied to banks. The Fed argued that Transamerica’s position in western banking markets in five states constituted a monopoly in violation of those laws. Courts disagreed. The Third Circuit concluded, in dismissing the Fed’s suit against Giannini’s banking interests, that the Fed’s “conclusion of a tendency to monopoly in the five-state area . . . flies in the face of its own finding that the local community is the true competitive banking area.”[footnoteRef:206] [206:  Transamerica Corp. v. Bd. of Governors of Fed. Reserve Sys., 206 F.2d 163, 169 (3d Cir. 1953). The decision to go after Giannini wasn’t only unsuccessful legally; it was also a professional and political disaster for Eccles. Giannini had many friends in the Truman Administration. And so it was, in 1946, that President Truman told Eccles that Truman would not reappoint Eccles as Fed Chair. Probably in a feint to push Eccles out, the president offered him the Vice Chairmanship instead. Eccles, to the president’s surprise, accepted the offer, which Truman promptly ignored. Eccles stayed on the Fed as a Governor for five more tumultuous years, but the Vice Chairmanship would go unfilled. Eccles and others believed that the failure of reappointment had everything to do with political pressure brought by the Gianninis, in retribution for the ill-fated TransAmerica antitrust litigation. See ECCLES, supra note XX at 443-453; “The Clayton Act Proceeding in the Matter of the Transamerica Corp.,” in CONTROL AND REGULATION OF BANK HOLDING COMPANIES, 47 (Appendix); “Eccles Blames Giannini Pressure for Ouster as U.S. Reserve Head,” NYT, June 17, 1951] 

The Punctuated Coalition Behind the Bank Holding Company Act of 1956
In other words, the mechanism to control what the Fed regarded as an illegal use of an already legally dubious structure failed, at least as a matter of antitrust law. Simultaneously, Fed insiders pushed hard for legal clarity on holding companies’ status through Congress. A coalition of banking trade associations and liberal Congressmen—including Senator Paul Douglas, the resident banking and monetary expert in the Senate—united to protect community banking from firms like TransAmerica by forcing bank holding companies to conform to the same regulations that governed the individual banks they owned, including importantly Glass-Steagall’s division of insurance and commercial banking and the McFadden Act’s restrictions on interstate branching. 
The coalition behind what would become the Bank Holding Company Act demonstrates an important aspect about punctuated coalitions: yesterday’s enemies become tomorrow’s allies. The bankers and liberals who had squabbled over so much during the New Deal recognized together that the aggregation of financial power through holding companies like TransAmerica threatened both liberal and conservative ideals. On the conservative side, the bankers’ trade groups argued that excessive market power, which gave larger firms competitive advantages over their independent counterparts, was as dangerous to the free enterprise system as excessive government intervention. Bank holding company regulation, Independent Bankers Association President W. J. Bryan explained, “is necessary if we are to preserve our free enterprise banking system, the economic counterpart of our political system.”[footnoteRef:207] Similarly, for Douglas, reining-in Transamerica was emblematic of a life-long quest to curtail the market power of large businesses and financial institutions. “Big banks commonly find it much easier and more to their liking to do business with big business rather than with little business,” Douglas informed his congressional colleagues. Douglas championed an idealized antimonopoly liberalism, where the free-enterprise system preserved small competitors against the aggressive competition of larger rivals.[footnoteRef:208] [207:  Control and Regulation of Bank Holding Companies, 119 (Statement of W. J. Bryan, President, Independent Bankers Assn. of Amer.);]  [208:  102 Cong. Rec. 6857 (1956) (statement of Sen. Paul H. Douglas).] 

In response to the Fed’s failure in court—and backed by the temporary coalition of liberals, bankers, and Fed insiders like Eccles—Douglas pushed for a bill that would, like the McFadden Act, confine bank holding companies within individual states, and thus maintain local democratic control over financial markets. As Congress debated the Bank Holding Company Act, however, many members were willing to consider regulatory moderation. Against Douglas’s wishes, the Senate Banking Committee reported a bill that allowed bank holding companies to cross state lines subject to Federal Reserve approval. They did so under the not unreasonable theory that authority over the national banking system should rest with national authorities. Douglas took his fight to the floor of Congress. There he introduced an amendment originally proposed by the American Bankers Association, stating that no out-of-state bank holding company could acquire a bank within a state “unless the acquisition…is specifically authorized by the statute laws of the State in which such bank is located, by language to that effect and not merely by implication.”[footnoteRef:209] That compromise language was meant to give the states a greater say—so long as they were explicit, “not merely by implication”—in permitting the growth of bank holding companies in their jurisdictions.  [209:  Bank Holding Company Act, Sec 3(d)] 

Given the large number of small bankers and their political influence at the state level, the ABA and members of congress believed that no state would ever pass such legislation. Still, by giving the states the choice, the act nevertheless maintained state sovereignty over local finance. Both the amendment and the final bill passed, marking the Bank Holding Company Act (1956) as a strong reaffirmation of the New Deal efforts to fight monopoly power and maintain the nation’s long-held preference for small banks and local financial sovereignty.[footnoteRef:210] [210:  Bank Holding Company Act of 1956: Hearings on H.R. 7927, Amendments to S. 2557, Before the Comm. on Banking and Currency, Executive Session, 84th Cong. 9, 19 (1956) (statement of Sen. A. Willis Robertson); 102 Cong. Rec. 6860 (1956) (statement of Sen Wallace F. Bennett).] 

The Act accomplished a number of tasks and represented a substantial expansion of the Fed’s role at the national level. The twin aims of the BHCA were first to prevent expansion of banks controlled by holding companies, second to limit the extent that non-banking businesses were affiliated with insured banks—precisely the twin features (or defects, depending on one’s perspective) of Giannini’s empire. To fill these gaps, the bill defined “bank holding company” to mean “any company which directly or indirectly owns, controls, or holds with power to vote, 25 per centum or more of the voting shares of each of two or more banks”. That two-bank threshold was an exception pushed hard by large banks, and was a concession the Fed fought against. It also reduced the amount of stock needed to exert control, from the 50% standard used in the 1933 legislation. Finally, any holding company that met the definition under the new legislation had to divest themselves of nonbanking voting interests.[footnoteRef:211]  [211:  For an excellent overview of the BHCA on this and other fronts, see Saule T. Omarova, “That Which We Call A Bank: Revisiting the History of Bank Holding Company Regulations in the United States,” 31 REV. OF BANKING & FIN’L L. 113 (2011)] 

The BHCA came at the end of a very long road toward reining in holding companies and placing them more squarely within the banking regulatory and supervisory system. As J.L. Robertson, a member of the Federal Reserve Board (and eventually its Vice Chairman) noted at the time of its passage, the act produced “a sigh of relief – and exhaustion – almost without precedent in the annals of American banking.”[footnoteRef:212] Hyperbole aside, holding company legislation had been before the Congress for roughly 20 years—more, if one adds the problems of branch banking to the mix.    [212:  J.L. Robertson, Remarks before the Independent Bankers Association, Los Angeles, California, October 22, 1956] 

But the final legislation was not in fact what the Fed, or Senator Douglas, or the bankers, or even the President wanted. Dwight Eisenhower, on signing the legislation into law, issued a brief statement that comes as close to a veto as these signing statements came in the 1950s. “Although the legislation has as its objectives (1) requiring bank holding companies to divest themselves of nonbanking assets and (2) preventing any lessening of competition in banking through the holding company device,” the Administration wrote approvingly, “as a result of various exemptions and other special provisions the legislation falls short of achieving these objectives.” But because the legislation represented “a forward step” in curing the evils of concentration that holding companies represented, the president signed it into law. “The exemptions and other special provisions will require the further attention of the Congress,” he concluded.[footnoteRef:213] [213:  Eisenhower signing statement, May 9, 1956. ] 

The Fed largely opposed the legislation, at least in the form it finally took. This is ironic, given how much the legislation expanded the Fed’s supervisory authority. Six months after the act’s passage, Robertson strongly criticized the legislation in a speech before the Independent Bankers Association. “The express requirement of the Holding Company Act that [the Fed] consider the effect of a proposed transaction  up on the preservation of competition presents problems that call for the wisdom of a Solomon – and there are not many of them around.”[footnoteRef:214] By giving the Fed such substantial supervisory discretion in passing on holding company applications, Congress had asked the Fed to significantly add to its supervisory burden but without the guidance the Fed itself wanted.  [214:  Id.] 

The Fed didn’t even know how to answer basic questions assumed. “What, for example, is a ‘bank’ within the meaning of the statute?”[footnoteRef:215] Robertson asked. The answer wasn’t obvious, but the implications of the answer would reverberate widely throughout the financial system. The result was that the “enactment of the statute, by itself, is by no means a solution of the ‘holding company problem’”. Robertson concluded by quoting Thomas Brackett Reed’s famous axiom: “One of the greatest delusions in the world is the hope that the evils of the world can be cured by legislation.”[footnoteRef:216] [215:  Id. See also Omarova and Tahyar, supra note XX. ]  [216:  Robertson, supra note XX. ] 

Despite this pessimism, it is not an exaggeration to say that the Bank Holding Company Act became one of the signal contributions of 20th century financial legislation—even well after the restrictions on interstate banking were lifted in 1994. Figure 1, drawn from work by New York Fed economists Dafna Avraham, Patricia Selvaggi, and James Vickery, illustrates the extraordinary explosion of holding companies in the United States.[footnoteRef:217] Holding company legislation also put the Fed in a better position to combat the financial crisis of 2008.[footnoteRef:218] And it has become the dominant model, postcrisis, of resolving failed banks.[footnoteRef:219] Creating a new institutional model for financial supervision and regulation put new tools in the hands of an old—and unwilling—regulator. [217:  Dafna Avraham, Patricia Selvaggi, and James Vickery, “A Structural View of U.S. Bank Holding Companies,” FRBNY Economic Policy Review, July 2012.]  [218:  “As Goldman and Morgan Shift, a Wall Street Era Ends,” NEW YORK TIMES, September 21, 2008]  [219:  See, e.g., Mark Roe and Stephen D. Adams, “Restructuring Failed Financial Firms in Bankruptcy: Selling Lehman’s Derivatives,” 32 YALE J. REG. 363 (2015)] 


Punctuated Coalitions and Bank Holding Companies 
Randomness, of course, played an important role in the passage of the Bank Holding Company Act. But the most important illustration of punctuated coalitions that we see in this legislation is titular: the coalition that formed at the beginning of the legislative process did not even survive the legislation itself. Of the strange bedfellows of liberal reformers, bankers, and the Fed that were needed to initiate the legislative process here where an “exhausted” group of policymakers had failed so many times before. This coalition was not part of a bank bargain in any grand scheme, and was not spurred on by any financial crisis (the 1950s was an unusually peaceful time in banking). It was formed in the aftermath of a court failure that, had the Fed made different arguments, might never have occurred.   
The Dodd-Frank Act: Punctuated Coalitions as Agency Warfare

The vast majority of this Article deals with legislation pass in the first half of the 20th century (although housing finance was, as we’ve seen, on a slow simmer for decades). But punctuated legislative analysis is not simply a tool for historians, and insights from that mode of analysis do not require historical distance to accomplish. In this Part, we apply the insights to three aspects of the Dodd-Frank Act—the creation of the Consumer Financial Protection Bureau, the failure to consolidate bank supervision to one entity, and the creation of the unwieldy Financial Stability Oversight Council. In each case, coalitions that support the passage were so vanishingly ephemeral that their successes could not have been predicted. 
The Road to the CFPB
	The inclusion of what was then called the Consumer Financial Protection Agency in the Obama Administration’s proposal was not inevitable. It began life as a timely article by then-Professor Elizabeth Warren in the liberal magazine, Democracy. In that article—cleverly entitled “Unsafe at Any Rate,” a play on Ralph Nader’s 1965 book on auto safety, Unsafe at Any Speed—Warren compared the purchase of destructive credit instruments to the highly regulated market for home appliances. “It is impossible to buy a toaster that has a one-in-five chance of bursting into flames and burning down your house,” she wrote. “But it is possible to refinance an existing home with a mortgage that has the same one-in-five chance of putting the family out on the street.”[footnoteRef:220] Warren proposed a supervisory and regulatory solution to this problem, modeled on the way we tackled toaster safety. She would create a “Financial Product Safety Commission,” similar to the Consumer Product Safety Commission, a multi-member, bipartisan administrative agency that supervised and approved institutions and products aimed at busy consumers who may lack the time or sophistication to independently verify the safety of those financial products they purchased.   [220:  Elizabeth Warren, “Unsafe at Any Rate,” Democracy, Summer 2007, no 5. ] 

	Warren wrote as what was then called the Subprime Mortgage Crisis was engulfing the nation; it was not yet the global financial crisis, and the idea more or less stayed among academics and activists. (She rewrote the proposal with a co-author as a law review article shortly thereafter.)[footnoteRef:221] After the crisis reached full bloom in September 2008, Warren received another opportunity to put her mark on the debates around banking and supervision. As part of TARP, Congress included a Congressional Oversight Panel as a layer of accountability. The idea was to make sure this unprecedented deployment of the public fisc carried with it appropriate transparency and accountability. The Panel’s authority was limited: no subpoena powers, no access to unofficial information or data. As Warren put it in her memoir, “We could politely invite people to testify . . . and they could politely decline (or impolitely, if they preferred).”[footnoteRef:222] The only really formal requirement was to hold hearings (if they could get witnesses) and release reports, which they were expected to do monthly.  [221:  Oren Bar-Gill & Elizabeth Warren, “Making Credit Safer,” 157 UNIV. PENN. L. REV. 1 (2008). ]  [222:  ELIZABETH WARREN, A FIGHTING CHANCE loc 1493 (2012) ] 

	Despite these limitations, it was enough to put Warren in the spotlight and give her the platform not only to do her job on the Congressional Oversight Panel but also to work Washington to promote the idea of what would quickly morph into the Consumer Financial Protection Agency. The financial industry was on the ropes from the still smoldering crisis, to be sure. The first major legislative battle in the post-crisis (excluding TARP) was a credit card reform package that the industry opposed: it sailed through the House and Senate.[footnoteRef:223] But the creation of a new federal agency devoted to policing the highly profitable businesses of consumer finance was another matter altogether.  [223:  TK citation on this ] 

	Warren had the benefit of a key supporter: Barack H. Obama. In an appearance on The Tonight Show with Jay Leno, the president essentially quoted the first sentences of Warren’s article from two years before:
	When you buy a toaster, if it explodes in your face—there’s a law that says your toasters need to be safe. But when you get a credit card, or you get a mortgage, there’s no law on the books that says if that explodes in your face financially, somehow you’re going to be protected.[footnoteRef:224]   [224:  The Tonight Show, March 19, 2009. Transcript available at https://www.nytimes.com/2009/03/20/us/politics/20obama.text.html] 

	As with the efforts to take a more aggressive posture toward the big banks, however, it seemed that even this support was not enough, at least initially. Even Geithner, initially cool to the idea that financial reform should be focused on anything other than systemic risk—he didn’t regard the aggressive tactics against consumers as central to the crisis—was convinced. 
	Getting through the congressional process was a separate matter. Both Barney Frank, the Democratic representative in the House of Representatives who would shepherd the bill through passage in that chamber, and Chris Dodd, his counterpart in the Senate, were broadly supportive of the inclusion of a new consumer agency. Republicans were nearly uniformly opposed. It became the central fight in the passage of Dodd-Frank. 
[bookmark: _Hlk519021370]	The problem for the Republicans—besides a desire to deprive Democrats and the Obama Administration from another legislative victory, following the successful if close passage of health care reform in March 2010, just four months before Dodd-Frank’s passage—was the very existence of a new regulator. Sometimes these concerns became very specific. Olympia Snowe, a centrist Republican from Maine, expressed concern about the agency because, as summarized by the Wall Street Journal, the new agency “could harm Maine’s lobstermen and innkeepers” who depended on “customized financing for the seasonal businesses, which take the form of home-equity lines of credit that allow for low payments in the off-season.”[footnoteRef:225] If the CFPA (as it was then known) was given the authority to supervise every entity that provided consumer finance, then these seasonal businesses could be hurt.	  [225:  Deborah Solomon, “Wooing GOP, Geithner Gets and Earful,” Wall Street Journal, April 24, 2010. ] 

	Another concern was more structural. The House version of the bill had created a consumer agency modeled on other commissions. It would be a bipartisan, multimember commission, similar to the SEC, with five members appointed by the President and confirmed by the Senate, only three of whom could be from the same party.[footnoteRef:226] The institution of a new agency devoted to managing the financial contracts of all kinds of companies caused widespread criticism. A Republican compromise, suggested by Bob Corker of Tennessee, would call the agency a “bureau of the Federal Reserve,” give it a Director rather than a political commission, and grant it autonomy within the Fed. Other Republicans initially seemed open to the idea, and Democrats didn’t have strong preferences. Although Republicans almost universally abandoned the final version of the bill, their version of the Consumer Financial Protection Bureau survived.[footnoteRef:227] The Republican origins of this structure were all but forgotten in the subsequent rejection of the bureau, as Republicans saw the bureau/director structure as an unconstitutional power grab by Democrats.[footnoteRef:228]  [226:  H.R. 4173 § 4103]  [227:  For a full account of the day-to-day debates around the CFPB and its creation, see Robert Kaiser, Act of Congress: How America’s Essential Institution Works, and How It Doesn’t, Vintage 2013.]  [228:  See PHH Corporation v. Consumer Financial Protection Bureau, 839 F. 3d 1 (2016)] 


	
	While the CFPB occupied much of the public’s attention during these debates, the question of supervisory consolidation also continued. As mentioned, both the Paulson Blueprint and the Geithner White Paper advocated for supervisory consolidation. Frank’s bill in the House of Representatives did not: he saw the question as a political non-starter. 
	But Chris Dodd saw the current situation as untenable, and particularly wanted to see the Fed lose essentially all of its supervisory authority to focus exclusively on monetary policy. Bernanke responded. In a public letter written in a muscular, advocational style, Bernanke laid out “The Public Policy Case for a Role for the Federal Reserve in Bank Supervision and Regulation.” Regulation wasn’t really a discussion on the table—no one was then advocating stripping the Fed of its regulatory authority. The question was, given the many supervisory failures that had occurred in the lead up to the financial crisis, whether the Fed should continue as a primary banking supervisor. 
	Bernanke saw “two broad sets of benefits to the country” for having the nation’s central bank be a primary banking supervisor. First, as the crisis had just revealed, supervision wasn’t just an institutional affair: there had to be supervisory oversight over the “financial system as a whole,” informed by supervision of each institution. “As a result of its central banking responsibilities,” Bernanke argued, “the Federal Reserve possesses expertise in those areas that is unmatched in government and that would be difficult and costly for another agency to replicate.”[footnoteRef:229] An uncharitable reading of this defense would say that because the Fed had been in charge of supervision of large, complex firms for so long, it was the best agency to continue doing it. A more charitable reading is that supervision is hard and important; switching agencies wouldn’t be obviously beneficial. [229:  Ben Bernanke, “The Public Policy Case for a Role for the Federal Reserve in Bank Supervision and Regulation,” Letter to Members of Congress, January 13, 2010, available at https://www.federalreserve.gov/BoardDocs/RptCongress/supervision/supervision_report.pdf] 

	Second, Bernanke argued that central banks need supervision to be effective at their primary functions. “Most importantly,” he wrote, “The Federal Reserve’s ability to effectively address actual and potential financial crises depends critically on the information, expertise, and powers that it gains by virtue of being both a bank supervisor and a central bank.”[footnoteRef:230] The crisis itself, Bernanke argued, would have been substantially worse if the Fed lacked that supervisory window into the internal affairs of the banks that teetered on the brink of collapse.  [230:  Id.] 

	Bernanke’s arguments are difficult to read as anything other than a bureaucratic turf protector. The arguments fly in the face of practical experience. A contemporaneous study by the World Bank revealed that out of 194 countries analyzed, less than 10% combined supervisory and central banking functions: the Fed is thus an outlier. And second, the bulk of the crisis and the bulk of the Fed’s own interventions occurred where there was no Fed supervisory authority at all: Lehman Brothers, Bear Stearns, nonbank mortgage lenders, money market funds, AIG, and on and on.
	Dodd’s staff made quick work of these assertions. In a previously undisclosed memo written to Dodd in response to Bernanke’s letter, they noted that “[s]upervisory power is not the only means for information gathering.” Indeed, under the contemporaneous version of the Dodd bill, the Fed would have even more information-gathering power, including through mandatory disclosures and enhanced authority over the payment system. Supervision, they argued, is not just about information collation. 
	To the idea that supervision helps the Fed formulate monetary policy—Bernanke had discussed, for example, the monetary easing of the 1990s informed by bank loan losses collected through supervision—the staff noted again that there is more than one way to skin this particular cat. The basic argument to reducing the Fed’s supervisory presence is that monetary policy and supervision are in tension with each other. “Although it has supervisory responsibilities,” they wrote, “the Fed’s primary interest is monetary policy.” Because large, complex financial institutions are the means for effectuating monetary policy, there arises a conflict of interest: the Fed is likelier to bail out large institutions in a small panic because of the importance of these institutions to effective monetary policy.[footnoteRef:231] [231:  Memorandum by Marc Jarsulic, Matthew Green, and Amy Friend, “Response to Bernanke letter on need for Fed bank supervision,” January 16, 2010, on file with authors. ] 

	Dodd pressed forward, but with a compromise. The Fed would lose all its supervisory authority over small banks, but would remain as the supervisor for the nation’s largest banks. (This compromise came not simply because Bernanke insisted on it. In a rare intervention in the legislative process, President Obama himself told Dodd that the Fed needed to retain some supervisory authority over the largest banks.)[footnoteRef:232] In early March 2010, the New York Times reported that the Senate Banking Committee, led by Dodd, had “reached a tentative consensus on a plan that would strip the Federal Reserve of regulatory [sic] powers over all but the very largest banks, those with more than $100 billion in assets.”[footnoteRef:233] The move would have reduced the Fed’s supervisory authority from over 5,000 financial institutions to just 23.  [232:  Oral History of Amy Friend, February 7, 2018, on file with the authors.]  [233:  Sewell Chan, “Fed’s Reach May Be Curbed Under Plan,” New York Times, March 9, 2010. ] 

	The Fed was unhappy with even this compromise. Fed insiders shot back and increased pressure, primarily through Republicans and the White House, to roll back this proposal. Fed insiders pitched this as explicitly about the Fed’s ability to stay grounded in “Main Street,” not “Wall Street.” In testimony before the House Financial Services Committee, Bernanke explained his concerns: “We are quite concerned by proposals to make the Fed a regulator [sic] only of the biggest banks,” he said. “It makes us essentially the ‘too big to fail’ regulator. We don’t want that responsibility. We want to have a connection to Main Street as well as to Wall Street.” Thomas Hoenig, then president of the Federal Reserve Bank of Kansas City, made the point with even more rhetorical flourish: “It’s not the central bank of Wall Street,” he said. “It’s the central bank of the United States. Let’s not forget that.”[footnoteRef:234]  [234:  Sewell Chan, “Fed Fights to Keep Oversight of Banks That Aren’t Big,” New York Times, March 18, 2010] 

	In U.S. history, the timing for a supervisory consolidation had perhaps never been better. The Reserve Banks had long had among the most impressive groups of advocates. This was largely due to their quasi-private status: each Reserve Bank had a private board of directors consisting of local influential citizens. These citizens could become an active group of lobbyists to the members of Congress when their authority was in jeopardy, something we have seen throughout this history. But those arguments weren’t as persuasive as they once had been. Republicans like Bob Corker from Tennessee or Spencer Bachus from Alabama were unmoved by the Reserve Banks’ insistence on their importance and relevance. “They like their marble buildings and they like their stature and they like their relevance,” Corker told a journalists about the Reserve Banks. More circumspectly, Bachus had come to the conclusion that supervision and monetary policy were incompatible policy goals. “It seems that when the Fed is responsible for monetary policy and bank supervision, its performance in both suffers.”
	When the bill was voted out of committee, a compromise was reached between Bernanke and Dodd: the Fed would lose supervisory authority for most banks, but retain it for the largest bank holding companies with an asset threshold set at $50 billion instead of $100 billion. But those who thought the political moment would yield that supervisory consolidation pushed by a dozen administrations hadn’t yet reckoned with the awesome power of the Reserve Bank presidents. 
	The presidents launched a full-scale effort to walk back the compromise supported by the Fed’s Board of Governors. Lobbying seems the appropriate label, but neither the presidents nor the Senators characterized it as such. “They’ve done a good job of educating without lobbying,” is the way Senator Claire McCaskill put it. “A lot of members of Congress were not as informed as they should have been about what the Federal Reserve is and how it works.”[footnoteRef:235]  [235:  Scott Lanman and Craig Torres, “Fed’s ‘Main Street’ Message Protected Its Authority,” Bloomberg News, May 21, 2010.] 

	At the center of this effort was Thomas Hoenig, then president of the Federal Reserve Bank of Kansas City and eventually a prominent voice in favor of stiffer bank supervision from his perch at the Fed and, later, as Vice Chairman of the FDIC. Hoenig grew up professionally in Kansas City and took a strongly regional focus on supervision. He was unusual, perhaps unique, in Fed history as a Reserve Bank president who came up professionally as a bank supervisor rather than as a pure research macroeconomist. Hoenig not only had a strong view on good supervisory practices, but on the differences between expertise on supervision and other kinds of expertise within the central bank. “I love monetary economists . . . [and] macroeconomists,” he explained in an oral history, “but they are not knowledgeable about the inner workings of a bank or how to lend.” That information only comes from examiners in the field, far from the center of policymaking. In Hoenig’s mind, the difference between the Reserve Banks and the Board of Governors was the difference between regulation and supervision. “If you are going to provide liquidity, you have to have knowledge,” he said. “If you are going to have knowledge, you have to have people that know how to collect it.” Those people weren’t just “sit[ting] behind a terminal somewhere,” but would be field examiners who lived in the Reserve Banks.  
	Hoenig led the effort of the Reserve Bank presidents to bypass the Board of Governors and make his case directly to the Congress. This was an education campaign, in his view, not lobbying. “I’ve never lobbied,” he said. “I always informed.”[footnoteRef:236] He told the Board of Governors that he would be traveling to Washington to take these meetings, but didn’t seek permission or forgiveness. He also invited other Reserve Bank presidents to do the same, and some did. But Hoenig deserves the credit for making his case to the Congress, and not only to members. “I am not proud,” he said, explaining that he would speak to members, staff, or anyone else who needed to know why the Reserve Banks needed to keep their supervisory role.  [236:  Oral History of Thomas Hoenig, on file with the authors. ] 

	The amendment to restore the Fed’s full supervisory authority passed 90-9, with one abstention. The Reserve Banks had, once again, protected their right to participate in bank supervision.
	As the stress tests unrolled in the public and the Administration’s focus stayed fixed on the megabanks, the community banks—by far the more numerous in the nation, even as their overall proportion of bank assets dwindled leading up to the crisis—weren’t pleased.  In March 2009, Bernanke and Bair both attended the annual convention of the Independent Community Bankers of America, the formidable industry group representing “community banks,” a loose category that is as politically useful as it is difficult to define.[footnoteRef:237] At the ICBA’s annual meeting in 2009 in Phoenix, “some bankers joked that Ms. Bair and other FDIC officials at the conference ought to wear bulletproof vests.”[footnoteRef:238] Their ire was irked because few of the community banks expanded into the exotica that characterized the financial crisis, including the relatively benign subprime mortgages. Because of the megabanks’ failures, the Deposit Insurance Fund was so massively underfunded that Bair had to adjust their annual contributions, the premiums needed to fund the government’s deposit insurance. The failed banks like Citigroup—despite its lack of a resolution—was another bogeyman for the community bankers. The megabanks “have tarred and feathered us,” said one community banker. Ironically, given Bair’s efforts to make Citigroup pay for its failures, she became associated with Citi in the minds of these bankers. As she discusses at length in her memoir, and no one has contradicted her, her view of Citi differed fundamentally from Treasury: where Geithner’s Treasury was “anxious to make good on Citi’s too-big-to-fail status,” Bair wanted the stakeholders to share the pain.[footnoteRef:239]  [237:  The FDIC itself uses a five-step definition that links asset size, number of branches, geography served, type of charter, and much else. See FDIC Community Banking Study, December 2012. ]  [238:  David Enrich and Damian Paletta, “Small Banks, Big Beefs,” Wall Street Journal, March 21, 2009. ]  [239:  SHEILA BAIR, BULL BY THE HORNS: FIGHTING TO SAVE MAIN STREET FROM WALL STREET FROM ITSELF 167 (2012). ] 

	That meeting also highlighted another tension. Bernanke won immediate plaudits for his crisis fighting and was greeted by a standing ovation. Bair, on the other hand, “got lukewarm applause” as she ventured to explain and defend herself. By the speech’s conclusion, which included rousing scorn for the megabanks and need to “get these institutions to downsize,” skeptics were more convinced. “She does recognize the difference between the too-big-to-fail banks and the community banks,” said one community banker in attendance. [footnoteRef:240] These kinds of reactions illustrated the difficulty that the different bank supervisors endured as they defended different kinds of approaches to their bank supervision.  [240:  Id.] 

	In part motivated by the FDIC’s image, in part to make sure that her vision of what bank supervision must be post-crisis, Bair set up her own efforts to convince Congress to adopt her approach to reforming the financial system. One of the key problems that the crisis exposed was what has come to be known as the “macroprudential supervisory” problem. Macroprudential supervision comes between the individual institutional supervision that had characterized bank supervision since the Civil War and the broader, system-wide efforts to regulate and legislate problems throughout the system. Macroprudential supervision still relates to the epistemology of supervision—it is about governmental interaction with private firms. It’s just about gathering information on how multiple institutions relate to each other. As Ben Bernanke put it in 2009, “an approach to supervision that focuses narrowly on individual institutions can miss broader problems that are building up in the system.”[footnoteRef:241] [241:  Ben S. Bernanke, “Lessons of the Financial Crisis for Banking Supervision,” Speech at the Federal Reserve Bank of Chicago Conference on Bank Structure and Competition, Chicago, Illinois, May 7, 2009. ] 

	The problem of macroprudential supervision. The “growing consensus, though not a universal one” according to David Wessel writing in May 2009, “is the Fed.” The idea would be that the Fed already had responsibility for supervising the bank holding  companies, a category recently expanded by the death of the old investment banking model. But Sheila Bair had a different idea. The Fed would approach its supervisory responsibilities in its idiosyncratic way, which could lead to a repeat of the supervisory pathologies preceding the crisis. By Bair’s account, then, Congress needed to “differentiate between the agency that supervised the large, systemic entities”—what had been supervision, now rebranded microprudential supervision—“from the entity that would have the power to say which institutions were systemic and write rules that would address systemic risk.”[footnoteRef:242] [242:  BAIR, supra note XX at 185. ] 

	Somewhat surprisingly, Bair favored the Fed, “with all its shortcomings,” in its continued role as bank holding company supervisor.  The other options weren’t attractive. The SEC had failed spectacularly in its supervisory role; the OCC was too narrow; and the FDIC itself wasn’t the best fit either. “Having both resolution authority and [primary] supervisory powers over large  financial institutions was, [she] feared, too much for the agency to bite off.” Instead, Bair proposed that the FDIC take backup supervisory authority over the largest institutions—something it already had for the operating banks within bank holding companies. But the bigger issue, and one that came to define her lobbying around Dodd-Frank, was for “an independent council of regulators, chaired by a presidentially appointed head” to take on the task of macroprudential supervision and systemic risk regulation. A council like this would have the authority not only to identify the next AIG and its ilk, but also bring other financial supervisors and regulators into line when they were growing too lax in the face of systemic risk. In her vision of the council, for example, it could have “been able to step in and write mortgage-lending standards when the Fed failed to act” in the early 2000s.[footnoteRef:243]  [243:  Id. at 186.] 

	Geithner thought the idea terrible. “Sheila Bair was especially aggressive in trying to clip the Fed’s wings and expand the FDIC’s authority, arguing that if the FDIC was going to be stuck taking on the risks of resolving big banks after they failed, it needed a bigger role overseeing them before they failed,” he wrote a few years later. He thought her lobbying “relentless and effective,” especially on the “crusade” to get her council. “This view got a lot of traction on the Hill,” Geithner wrote later, “but I saw the council as a way to avoid any centralized accountability.”[footnoteRef:244] So confident was he that this silly idea—which he characterized as “convening a committee to put out a fire” in congressional testimony[footnoteRef:245]—that he spoke up in a meeting with banking executives: “There isn’t going to be any fucking council.”[footnoteRef:246] [244:  TIMOTHY GEITHNER, STRESS TESTS: REFLECTIONS ON FINANCIAL CRISES (2014) ]  [245:  As quoted in David Stout, “Senators Skeptical of Financial Regulation Plan,” New York Times, June 18, 2009. ]  [246:  As quoted in NOAM SCHREIBER, THE ESCAPE ARTISTS: HOW OBAMA’S TEAM FUMBLED THE RECOVERY 178 (2012)] 

	Bair and others had different ideas. Whatever the surface-level harmony that these supervisors and the administration displayed at times, Geithner’s hostility to Bair and others who would not get in line spilled into public view. Because the Obama Administration had focused on health care as its first administrative priority, the passion behind financial reform—a passion that had led to one of the largest reforms of credit card laws in decades, for example—had started to slow. Industry could organize in opposition to the Administration’s white paper and financial supervisors, wary of encroachments on their turf, were engaged in backdoor lobbying at Congress. And not just Bair—the Fed, the CFTC, the SEC, and many others were similarly engaged. 
	In August 2009, Geithner summoned financial regulators to his office to berate them for their lack of unity with the Administration’s priorities. He took particular aim at the idea that a council, as supported by Bair and the SEC’s new chair, Mary Shapiro, should shoulder more macroprudential supervisory burden.  Bair had already testified before the Senate Banking Committee that she had reservations about this approach, in July 2009. “You are talking about tremendous regulatory power being invested in whatever this entity is going to be,”  she said. “And I think, in terms of checks and balances, it’s also helpful to have multiple views being expressed and coming to a consensus.”[footnoteRef:247] [247:  As quoted in Damian Paletta and Deborah Solomon, “Geithner Vents at Regulators as Overhaul Stumbles,” Wall Street Journal, August 4, 2009. ] 

	At this point, though, the existential debate about the FSOC had been won by Bair and the others who had pushed it. Not only had Frank put the FSOC into the House legislation, but the Administration’s own proposal had embraced the idea of a council of regulators engaged in macroprudential supervision. The question was only how the council would interact with the Fed. 
	Bair wasn’t only interested in the council of supervisors, though. She was also interested in giving the FDIC a much larger role in participating in the supervision of large institutions before they threatened the entire system. Geithner and others opposed this effort, too, seeing it as a threat to the potential success of the overall legislative package. Bair wasn’t appeased: “The FDIC is scrappy, we always have to fight to be heard,” Bair told the Wall Street Journal.[footnoteRef:248]  [248:  Damian Paletta, “USA Inc: Agencies in a Brawl for Control Over Banks,” Wall Street Journal, December 18, 2009] 

	Finally, the FDIC continued to put its imprint on the legislative reform efforts in making its key supervisory tool—the threat and effect of resolution—the default expectation for large banks as well as small. In April 2009, Bair made her pitch to the Economic Club of New York, in favor of reforming the law to have an orderly liquidation for the largest banks. 
	It was the first time an FDIC Chair had ever been invited to speak in that august forum, something. In the speech, the FDIC noted its two “credos” that guided the FDIC throughout its history: First, “No depositor should ever lose a penny of insured deposits (and none ever has).” And second, “failed banks should be closed expeditiously” with a “minimum of disruption, their financial assets quickly sold back into private hands, and the losses first absorbed by their shareholders and creditors to maintain market discipline.”[footnoteRef:249] [249:  Sheila Bair, Remarks by FDIC Chairman Sheila Bair to The Economic Club of New York, April 27, 2009. ] 

	The problem wasn’t that that method of resolving financial risk was faulty; it was that “vast changes in how credit is provided and in the types of firms which provide financial intermediation” had made it so that the model of focusing financial risk on depositary institutions no longer made sense. In place of the commercial banks that formed the backbone of lending in America in the postwar era, so-called “shadow banks” took their place. The FDIC was an agency—a government corporation, technically—designed to protect the government’s commitment to commercial deposits. No deposits, no FDIC, and that meant that resolution was subject to whatever the government could scramble to put together in the moment of crisis. In other words, bailouts. This failure to provide a process for FDIC-style resolution was a key weakness in the pre-crisis supervisory framework, Bair argued. The stakes were high, in Bair’s view. “The lack of an effective resolution mechanism for large financial organizations . . . has contributed to unprecedented government intervention into private companies. It has fed the ‘too big to fail’ presumption, which has eroded market discipline for those who invest and lend to very large institutions.” It wasn’t just market participants who suffered as a result. These bailouts gave “rise to public cynicism about the system and anger directed at the government and financial market participants.”[footnoteRef:250] [250:  Id.] 

	Resolution for large banks as well as small was the key, Bair thought. The idea was not original with Bair. After Bear Stearns, then Secretary of the Treasury Hank Paulson and Bernanke had approached Barney Frank about the idea of some kind of formal resolution authority in March 2008. It went nowhere. The idea came up again in the Citigroup debates. The idea that Citigroup would pass its stress test—an idea already disputed, as we have seen—was not taken for granted. In the event that the bank was insolvent and needed massively greater capital infusions from TARP, the question was how to manage the government’s risk. There were two options, what Larry Summers had called the “hawk option” and the “dove option.” The hawk option—the one he favored, with the full support of the FDIC—was to do a “rapid resolution exit” that would have pushed Citi through an FDIC resolution. It was seen as the option most likely to appeal to the Administration’s populist supporters. The “dove option” was a conservatorship, similar to the status of Freddie Mac and Fannie Mae. 
	Geithner hated the terminology and insisted that his option was no more “dovish” than the other. “You can’t say we’re dove and [Summers] is hawk” in a presentation of these options to President Obama, Geithner yelled through his phone on a transatlantic call. “There’s no dove. You’ve got to make it Hawk One and Hawk Two!” Sometimes terminology is everything in Washington.[footnoteRef:251]  [251:  GEITHNER, supra note XX] 

	The final compromise on resolution looked much like the “compromise” on the Financial Stability Oversigh t Council. It was a compromise in the sense that the FDIC’s view emerged essentially intact. Under the new Dodd-Frank regime, Congress created a new authority—the Orderly Liquidation Authority—with overwhelming bipartisan support (the final vote was 93-5 on this amendment).[footnoteRef:252] Under the new authority, the FDIC would be in the position to resolve any bank holding company and any firm designated “systemically important” by the oversight council. Formerly, it was only depositary institutions—commercial banks and others backed by deposit insurance—could qualify for FDIC resolution. The funding for this kind of massive liquidation would come from those large banks that would now be subject to additional supervision by the FDIC. Unlike the DIF, though, this would not be a prefunded insurance fund, covered by premiums paid by industry. It would be funded in part ahead of time and covered in its entirety after the fact. In the mean time, the Treasury would fund these liquidations. This structure gave rise to the criticism that Dodd-Frank created a permanent bailout fund. [252:  Roll Call Vote 111th Congress, 2nd Session, available at https://www.senate.gov/legislative/LIS/roll_call_lists/roll_call_vote_cfm.cfm?congress=111&session=2&vote=00131] 

[bookmark: _Hlk519711082]	There were many winners and losers in the passage of Dodd-Frank. The Office of Thrift Supervision was abolished entirely, making that office the biggest loser. But the Fed also lost some of its key authorities over consumer financial protection, despite its expansion in other important ways. The only clear supervisory winner was the FDIC. For the first time in its 80-year history, it had a new mission: prevent the failure of the entire financial system and not just the idiosyncratic failures of community banks.

Punctuated Coalitions and Dodd-Frank
Dodd-Frank is quintessential crisis legislation. Given that the financial crisis of 2008 stretched into 2009, the Dodd-Frank Act is what Conti-Brown and Ohlrogge have called first-order crisis legislation, meaning, legislation that is passed during the legislative session that coincides with the financial crisis. Of the legislation surveyed in this Article, only the Banking Act of 1933 is as close to the crisis. 
But the crisis overreaction hypothesis doesn’t adequately describe the contours of these three ideas and their inclusion in the legislation. The CFPB consolidated mostly preexisting legal authority into a separate agency, rather than truly innovating ideas that existed on the policy entrepreneurs shelf. The FSOC had never been anyone’s idea of the appropriate reaction to financial stability. It was built by a coalition so punctuated that the Council doesn’t even maintain institutional identity less than ten years after its passage. And the efforts to consolidate bank supervision, as we have seen, was nearly a century old when Senator Dodd attempted the effort, before facing a shattering defeat. 
What we see instead is that the crisis created a moment. Congress responded. And the policymaking process, rather than activating policy entrepreneurs with preexisting ideas, activated mostly government bureaucrats into a battle for the soul of financial regulation. 
We have seen the heavy hand of government agencies in shaping their legislative fate before, in housing finance and holding companies especially. But the FDIC’s role in emphasizing its own status in the post-2008 financial system, and the Reserve Banks deft maneuvering to defeat an idea whose time had long come, shows just how effective government insiders can be. 
The creation of the CFPB is the exception that proves the rule. Here, the crisis overreaction approach is closest to the truth. Given a stage, Elizabeth Warren seized it, and the enduring coalition of liberal activists rallied to their cause. There was nothing punctuated about that coalition—this is the modern American left as it has been since roughly the Great Society. 
But two aspects of the CFPB’s legislative birth are important to consider. First, it is remarkable how very little of Title X of Dodd-Frank—the title that houses the CFPB’s legislation—expands the consumer financial protection laws. This was not a new regime as we have seen in the context of central banking, deposit insurance, housing finance, or bank holding companies. Second, the structure of the CFPB was entirely the product of the legislative process. Warren’s first proposal, for a commission, looked nothing like the final CFPB. The House bill’s Consumer Financial Protection Agency didn’t either. It is one of the defining ironies of Dodd-Frank that the question that provoked more Republican hostility than any other—the structure of the CFPB—was itself a Republican idea. The coalition that created that idea did not even survive the legislative process, as Senator Corker did not vote in favor of the final legislation. 
The Normative Implications of Punctuated Coalitions
	The legislative theory of punctuated coalitions offers a new way to interpret history. But it is not exclusively historiographic in nature. The fact that legislation exists as a function of temporary coalitions that respond to random events and build on a preexisting institutional structure can and should guide future efforts of reform. In this Part, we briefly explain why most legal reform efforts suffer from failure to appreciate these realities and how reformers—whatever their ideological priors—can benefit from an understanding of punctuated coalitions. We also discuss three specific implications: how scholars should propose to reform legislation when their diagnostic critique is of previous legislative processes, the idea that postcrisis legislation should have a sunset clause, and the question of whether the U.S. has struck the right bargain with respect to financial stability. We conclude by thinking through why overarching theories of legislation that tether reform to crises or broad, enduring coalitions can shift the landscape of reform away from where legislative action actually occurs.
Punctuated Coalitions: Inside or Outside the System?
In 2013, legal scholars Eric Posner and Adrian Vermeule criticize a ubiquitous tendency in public law whereby scholars identify an incentive structure that afflicts policy actors, and then prescribes some corrective that similarly situated policy actors should adopt.[footnoteRef:253] They identify this pathology as “the inside/outside fallacy” and regard its use as incoherent. “In a typical pattern, the diagnostic sections of a paper draw upon the political science literature to offer deeply pessimistic accounts of the ambitious, partisan, or self-interested motives of relevant actors in the legal system, while the prescriptive sections of the paper then turn around and issue an optimistic proposal for public-spirited solutions.”[footnoteRef:254] [253:  Eric A. Posner and Adrian Vermeule, “Inside or Outside the System?” 80 UNIV. OF CHICAGO L. REV. 1744 (2013)]  [254:  Id. at 1745] 

Something similar occurs when scholars engage in a historically-informed account of legislation that they view as objectively erroneous. The objective, historical analysis is usually based on an understanding of the connection between rules and consequences that should be empirically justified, theoretically more coherent, or ideologically pure. The legislative process that created the pathologies identified is then deployed to recommend fixes to that system. 
Punctuated coalitions attempts to resolve this incoherence. The legislative process is effectively random, or at least is without design. In this sense, we can apply Terry Moe’s aphorism about the institutional design of bureaucracy to legislative processes generally. Legislation, in an important sense, “is not designed to be effective,” but arises “out of politics, and its design reflects the interest, strategies, and compromises of those who exercise political power.”[footnoteRef:255]  [255:  Terry M. Moe, “The Politics of Bureaucratic Structure,” in CAN THE GOVERNMENT GOVERN? 267, 268 (John E. Chubb & Paul E. Peterson eds., 1989)] 

The first normative implication for punctuated coalitions is that legislative reform proposals that criticize past legislative processes should, at the very least, grapple with the legislative process that will effectuate those proposals.
An important critical example that fails the test of punctuated coalitions is Conti-Brown’s proposal to overhaul the governance structure of the Federal Reserve System to continue the work of Marriner Eccles and further deemphasize the Federal Reserve Banks by abolishing their private-sector status.[footnoteRef:256] Although the politics of the Federal Reserve System’s design, in both 1913 and 1935, have long since shifted, the political process is still subject to the same punctuated coalitions. Conti-Brown’s criticism of the Reserve Banks is based on the notion that political compromises that emphasize private-sector decentralization have been eclipsed by a changing world. But this is not so. As we have seen in the example of the failed effort to consolidate bank supervision in 2010, the power of the Reserve Banks remains formidable, and not corruptly: people throughout the country remain deeply suspicious of government and centralization alike.  [256:  CONTI-BROWN, supra note XX, Chapter 11.  ] 

A better approach to Federal Reserve reform, then, would have to account for a coalitional theory and make an effort to identify plausible coalitions that could arise to navigate reform—even if through temporary coalitions—where earlier efforts have failed. Absent those kinds of approaches, legislative reforms based on criticism of legislative processes should not be taken seriously. 
This is not to say that there is no role for reform efforts that would rethink existing institutional arrangements from the bottom up. Policy entrepreneurs can succeed by engaging in precisely these efforts. The fact that the legislative process will compromise ideas borne of these exercises is not sufficient to defeat the enterprise of intellectual experimentation. But if the proposal is built on a criticism of past legislative efforts in precisely the same field, then more must be done to explain how the same internal dynamics will not apply anew. 
Relatedly, punctuated coalitional theory shows that there are no do-overs in American politics. Institutional change occurs through institutional accretion. This is the cardinal sin of those who would recreate the bank supervisory and regulatory structure, a perennial proposal that generates enthusiasm from dispersed corners each time it is proposed. And yet it continues to fail, again and again. It is therefore appropriate, in light of the punctuated coalitions that push legislative to success, to consider not only legal reform from the bottom up, but legal reform at the institutional margin. 
 Sunset Clauses in Postcrisis Legislation
Roberta Romano has recommended that postcrisis legislation, given the pathologies of haste that she identifies, should carry with it a sunset clause that will permit reevaluation once new information will be generated to test the ideas that have been legislated. 
There is much about punctuated coalitions that would support this view. Punctuated coalitions are formed in response to some kind of exogenous event, crises very much included. The political process that unfolds is then only loosely tethered to that exogenous event: it then marches forward on its own logic, according to the political compromises that must be made by the temporary coalitions in favor or the anti-coalitions in opposition. In theory, a sunset clause for wholesale reform borne of those dynamics would generate useful information that allowing future legislators the option to evaluate what is worth keeping and what is not. 
We have seen several examples of these sunset clauses in this Article, especially in deposit insurance (with a one-year sunset clause) and the Federal Reserve System (with a twenty-year sunset clause, extended in perpetuity in 1927). 
There are two problems with sunset clauses, however. First, most important legislation is not crisis driven, but driven by other kinds of exogenous events. But even if we restrict the proposal to those pieces of legislative that are crisis driven—the Banking Act of 1933, for example, or Dodd-Frank—that future period of legislative calm where more enduring legislative coalitions will reevaluate their past decisions will never occur. Coalitions are also punctuated. They are always activated by the politics of today. And while history is invoked ubiquitously to justify this or that legislative proposal, it is done strategically. A sunset clause for specific kinds of legislation would only mean that future punctuated coalitions should be in the business of revisiting the ideas of past punctuated coalitions. 
Even so, there is an appeal about precisely this function. If one views institutional layering as a problem of the political landscape, then permitting each generation to provide a wholesale review of existing institutional structures could be very desirable. 
It is also suggestive of a political structure that cannot abide the rule of law. If law is to endure long enough to allow political, economic, and social participants to plan their lives, the possibility of a generational reexamination would undermine that security substantially. 
Financial Stability versus Consumer Financial Protection: Dodd-Frank’s Successes and Failures 
Punctuated coalitions in legislative design is largely an invitation to scholars and policy-makers to reexamine the way they think about the process of legislative change. But it is also possible to think through the kinds of legislative proposals that are likely to endure versus those that are likely to fail, given the experience we have with legislative change generally. 
Here, Dodd-Frank offers conflicting institutional alternatives. If institutional layering is key to punctuated coalitions, and if government actors become a tent pole for future temporary coalitions, then for a policy idea to endure, there should be an institutional actor to defend it. We have seen this with the Fed, the FDIC, and especially the GSEs. 
Dodd-Frank’s alternatives are in the Financial Stability Oversight Council and the CFPB. The FSOC is not an institutional actor that speaks with one voice. It speaks with twelve. It is an invitation to struggle, and will merely reflect the institutional will of the President, through the Secretary of the Treasury. The CFPB, on the other hand, will have a sea change in its regulatory and supervisory priorities. But it will endure. And in time—sooner rather than later—it will develop an institutional voice that will become untethered, at least in part, to purely partisan concerns. 
If one thinks that there should be a permanent voice in favor of consumer financial protection, then the CFPB as an independent institutional actor is a stunning legislative success unlikely to be enervated by future legislative actions. If one thinks there should be no permanent voice in favor of consumer financial protection, then its creation serves the opposite purpose.
Financial stability is a closely related phenomenon. A chorus of critics has compared, unfavorably, the U.S. experience with financial stability and other countries, especially the United Kingdom. In the UK, Parliament created a new structure, the Financial Policy Committee within the Bank of England, to focus exclusively on financial stability concerns. Parliament also gave the FPC substantial authority to change regulations to accommodate its identification of risk factors. 
The FSOC, borne as we have seen of a punctuated coalition of the FDIC and Fed critics within Congress, was not given this authority. And it was not given an institutional identity. The predictable result was that the FSOC has now become a shadow of its self. Its designation authority, almost its only significant legislative authority, has atrophied. And even by legislative design, it exists with insufficient daylight between its own set of priorities and those of the Administration.[footnoteRef:257] [257:  For two excellent pieces on the problematic directions of the Financial Stability Oversight Council in the Trump Administration, see Jeremy Kress, “The Last SIFI: The Unwise and Illegal Deregulation of Prudential Financial,” 71 STAN. L. REV. ONLINE 171 (2018) and Jeremy C. Kress, Patricia A. McCoy, and Daniel Schwarcz, “Regulating Entities and Activities: Complementary Approaches to Nonbank Systemic Risk,” SOUTHERN CALIFORNIA LAW REVIEW, forthcoming. ] 

If one believes that financial stability needs a more permanent status within the hierarchy of financial policy, then the FSOC is a failure, an exercise in futility. If one believes that financial stability deserve no greater status than any other administrative priority, the failure to create either a new institution or to expand the Fed’s regulatory and supervisory bailiwick is a success.
[bookmark: _Toc535942138]conclusion 
This Article has introduced a theory of legislation, called punctuated coalitions. The argument at its core invites attention to how fragile and temporary winning legislative coalitions are, but also how subject to the whims of nature before, during, and after those legislative successes. In that sense, it is an anti-theory. It invites a historiographic approach to understanding legislative change that is less focused on the grand designs of Great Men in history—even as individuals can matter enormously to the evolution of policy—and is much more focused on the truth that the legislative present is as uncertain as the legislative future. 
But this is neither a theory of nihilism nor of naivete. It is an invitation to use past legislative experience to understand how coalitions form and unform in favor of ideas that change as a result of their interaction with the legislative process. Despite hackneyed repetitions of legislation as a process of sausage making, we understand very little systematically about how coalitions beyond political parties and special interest groups form around ever-changing ideas, in reaction to exogenous events. Punctuated coalitions are meant to be a tentative guide to those who would undertake that process. 
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